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ISSUE PRESENTED* 
1. Whether the Commission's cease and desist proceeding 


was conducted in a fair manner? 


* This appeal was originally filed in this Court, but was aie to the 
Ninth Circuit under circumstances described in the body of this brief. The 
issue presented has not, therefore, bee previously considered by this Court. 


JURISDICTIONAL STATEMENT 


The Petition for Review and Notice of Appeal in these consolidated 
cases are directed against the Order of the Federal Communications 
Commission, released March 30, 1968, FCC 67-388 in Docket No. 17,171 
and also the Commission's Decision released May 16, 1967, FCC 67-571. 
The Order of March 30, 1967, directed the Appellant? to show cause why 
it should not be compelled to discontinue the carriage of certain televi- 
sion signals on its CATV system in Placerville, California. The Deci- 
sion of May 16, 1967, ordered Appellant to cease and desist from carry~ 
ing such signals. 


Jurisdiction to hear the appeal is conferred upon this Court by Sec- 
tion 402(b) and (c) of the Communications Act of 1934, as amended [66 
Stat, 718, 47 U.S.C. 402(b) and (c)]. Jurisdiction to hear the Petition for 
Review is conferred by the Judicial Review Act of 1950 [Act of Decem- 


ber 29, 1950, c. 1189, 64 Stat. 1129, 28 U.S.C. §§ 2342-2349, as amended; 
Section 402(a) of the Communications Act of 1934, as amended; (48 Stat. 
1093, 47 U.S.C. 402 (a)]; and Section 10(a) of the Administrative Proce- 
dure Act [60 Stat. 243, 5 U.S.C. 1009(a)]. Venue in this Court is pro- 
vided by Section 3 of the Judicial Review Act [64 Stat. 1130; 28 U.S.C. 
2343]. 


STATEMENT OF THE CASE 


Placerville, California, is a community of approximately 5,000 
persons, situated in the Sierra Nevada Mountains, approximately 40 
miles east of Sacramento, California. Due to the mountainous terrain 
surrounding Placerville, television reception in the community is ex- 


tremely poor. 


1 Technically, Appellant, Valley Vision, Inc., is an " Appellant-Petitioner" and 
Appellee, the Federal Communications Commission, is an "Appellee-Respondent". 
However, in order to avoid cumbersome language, Valley Vision, Inc., will be re- 
ferred to in this brief simply as "Appellant", while the FCC will be referred to 

as "Appellee". 


Accordingly, a Community Antenna Television System (CATV system) 


is needed in order to receive acceptable television pictures.” 
| 


Valley Vision, Inc., is a California corporation originally organized 
by John J. Markovich, the Vice-President of a Fresno Trailer sales com- 
pany; Ronald LaForce, a Modesto attorney; Thornton Snider, a lumber 
dealer; and Robert B. Cooper, a communications engineer. Recognizing 
the need for a cable television system, Valley Vision, Inc. » applied to 
the city council of Placerville for a franchise to construct such a system. 
Valley Vision's application was filed on November 9, 1965, and granted 
November 23, 1965. Application was also made to the Bank of America 
for a $120,000 loan to finance the system. Said application was approved 
on June 22, 1966. 


On February 15, 1966, the Federal Communications Commission 
issued a press release announcing that it planned to adopt new rules to 
regulate all CATV systems. These rules were not adopted until March 
4, 1966, and not released to the public until March 8, 1966. The rules 
were published in the Federal Register on March 17, 1966, as the 
Second Report and Order in Docket Nos. 14895, 15791, 31 Fed. Reg 
4540; 6 Pike and Fischer R.R.2d 1717. In the Second Report and 
Order, the Commission for the first time adopted rules to regulate 
CATV systems which receive signals directly off-the c from tele- 
vision broadcast stations. 2 


Section 74.1107(a) of the Rules provides that CATV systems con- 
structed after February 15, 1966, and located within the Grade A contour? 


2 Community Antenna Television System can be defined as any facility which, 
in whole or in part, receives directly or indirectly over the air and amplifies or 
otherwise modifies the signals transmitting programs broadcast by one cr more 
broadcast stations and distributes such signals by wire or SES to subscribing 
members of the public who pay for such service. 


3 


"Grade A is one of a trio ratings according to the Se ae of a signal. The 
grades are defined in terms of the level of signal intensity which is required to 
previde an acceptable signal to 90% of the locations for the following percentages 

of time; Principal City Grade — 90%; Grade A ~ 70%; Grade B — 50%. The signal, 
of course, is strongest nearer the point of crigin-‘cs, and becomes progressively 
(Cont'd.) 


of any television station located within the top 100 television markets, 
as defined by the American Research Bureau — a private organization 
engaged in the business of producing and selling television market data 


and research surveys concerning television viewing habits — may not 


4 At 
extend any "distant signal" beyond the Grade B contour of the originat- 


ing station without first obtaining Commission approval after a hearing. 


On March 6, 1966, John J. Markovich — who was the founder and 
most active stockholder of Valley Vision, Inc. — was killed in an airplane 
crash in Japan. The remaining stockholders of Valley Vision, Inc., there- 
after relegated the construction activities of the company to Mr. Cooper— 
who was the company’s President and a Director, but not a stockholder. 
Mr. Cooper, believing that the Commission's action in purporting to as- 
sert jurisdiction over CATV was not a lawful exercise of the Commis- 
sion’s authority, proceeded with construction and completed the Placer- 


ville system. 


On October 24, 1966, Kelly Broadcasting Company, the owner and 
operator of Television Station KCRA-TV in Sacramento, California, filed 
a complaint (R. 1-7) with the Federal Communications Commission in 
which it contended that Placerville was within the GradeA contours of 
the Sacramento stations, and requested that the Commission issue an 
Order to Show Cause, directing Valley Vision, Inc., to show cause why 
it Should not discontinue the carriage of all television signals except 
those of KCRA-TV and the other Sacramento stations. 

(Cont'’d.) 

weaker as it is removed further from the point of origination. Intervening obstacles 
such aS mcuntains or other high elevations, poor ground conductivity, or seasonal 
and other, changes in atmespheric conditions can often impair or make impossible 
good television reception. That area where the signal reception is Grade A is de- 


scribed as being within the Grade A contour." 
Southwestern Cable Co. v. U.S.A. and F.C.C., 378 F.2d 118 (9th Cir. 1967). 


= Section 74.1101(i) of the Commission's Rules defines "distant signal" as the 
signal of a television broadcast station which is extended or received beyond the 
Grade B contour of that station. 


5 H 

On October 27, 1966, Great Western Broadcasting Company, li- 
censee of Television Broadcast Station filed a similar request with the 
Commission (R. 8-11). Ina letter dated November 1, 1966, the Commis- 
sion requested Valley Vision to respond to the charges made by Kelly 
and Great Western (R. 15-16). Valley Vision responded to the Commis- 
sion's letter on November 8, 1966, with a direct challenge to the Com- 
mission's authority to regulate CATV (R. 17-19). 


On January 11, 1967, Valley Vision filed a "Petition for Waiver" 
{R. 238-287) asking the Commission to waive its Rules to permit such 
signals to continue to be carried. In its Petition for Waiver, Valley 
Vision showed that Placerville does not actually receive a signal of 
Grade A quality from Sacramento and that if Petitioner were required 
to discontinue all except Sacramento stations, Petitioner's CATV sys- 
tem would likely be ruined financially and would be forced to discontinue 
all service, with the consequent loss of all acceptable television recep- 
tion in the community of Placerville. | 


On February 17, 1967, the Commission released an Order (R. 20- 
24) in which it refused to consider Appellant's request for waiver and, 


instead, directed Petitioner to show cause why it should not be ordered 

to cease and desist from carrying "distant" television signals. On 

March 20, 1967, Appellant timely filed a Petition for Reconsideration 

(R. 48-55) of the aforesaid Order to Show Cause. Said Petition for Re- 
consideration was Denied by an Order (R. 66) released March 30, 1967. 
The show cause hearing was held on April 6, 7, and 10, 1967,° on an 
"expedited" basis. On May 16, 1967, the Commission released a Decision 
(R. 181-189) which ordered Appellant to cease and desist from the car- 
riage of certain television signals on its CATV system.° | 


5 The show cause hearing was initially set to begin on April 18,/1967 (R. 24a). 
However, in.an Order released March 9, 1967 (R. 40), the Chief Hearing Examiner 
accelerated the commencement date of the hearing to April 3, 1967. This action 
was subsequently upheld by the Commission (R. 58). 


S Valley Vision was ordered to cease and desist from the carriage of Television 
Stations KGO-TV, San Francisco, KTVU, Oakland-San Francisco, KPIX, San 
(Cont'd.) 


On June 15, 1967, Valley Vision filed an appeal from the Commis- 
sion'’s Decision in this Circuit (Case No. 21,063). In addition, Valley 
Vision filed in the Ninth Circuit a Petition for Review of the Decision, 


(Case No. 21,870 in the Ninth Circuit); and a Petition for Review of the 


Commission's Order to Show Cause Why a Cease and Desist Order 
Should Not Issue (Case No. 21,869). 


Thereafter, Appellant requested dismissal of its Appeal in the 
D.C. Circuit. This Court refused to dismiss the appeal, stating that its 
jurisdiction to review Commission cease and desist orders was exclu- 
sive. However, this Court transferred the case to the Ninth Circuit 
(where it became Number 21,870-A), to avoid "unseemly conflict". 
Valley Vision, Inc. v. F.C.C., 127 U.S.App.D.C. 291, 383 F.2d 218 (1967). 


The case was briefed in the Ninth Circuit on issues dealing with 
the question of whether the venue properly lay in that circuit, whether 
the Commission possessed jurisdiction over CATV, and whether the 
Commission's cease and desist proceedings were conducted in a fair 
manner, and afforded Appellant due process of law. The Ninth Circuit 
held oral argument on the case, but held a decision in abeyance, pending 
a ruling by the United States Supreme Court on the question of the Com- 
mission's jurisdiction to regulate the CATV industry. Ultimately, the 
Supreme Court upheld the Commission's jurisdiction. United States v. 
Southwestern Cable Co., 392 U.S. 157. The Ninth Circuit then rendered 
a decision, holding that, in light of the Supreme Court's ruling in South- 
western, the venue of the instant appeal lies in this (.e., the D.C.) Cir- 
cuit. The instant appeal has, therefore, been transferred back to this 
Circuit, and it remains for this Circuit to decide the question of the fair- 
ness (or lack thereof) of the Commission's cease and desist proceeding. 


(Cont'd.) 
Francisco , KRON-TV, San Francisco, KQED, San Francisco, KLOC-TV, Modesto, 
and KHSL, Chico, California (R. 187). 
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STATUTES AND REGULATIONS INVOLVED 


The relevant portions of the Communications Act of 1934, as 
amended, and the Commission's Rules and Regulations are set forth in 
Appendix A, infra. 


STATEMENT OF POINTS 


1. Where the Federal Communications Commission ordered Ap- 
pellant, at a hearing, to show cause why Appellant's CATV system should 
not be directed "to cease and desist from extending the signals of tele- 
vision stations beyond their Grade B Contours in violation of Sections 
74.1105 and 74.1107 of the Commission's Rules and Regulations", and 
where Appellant filed a Petition for waiver of said Rules and Regulations, 
demonstrating among other things that its CATV system could have no 
adverse economic effect on the television industry and would not con- 
trovert the basic purposes of the said rules, the Commission erred in 
refusing to admit evidence in support of a waiver at the hearing held on 
the order to show cause, and in refusing to consider any of the Appel- 
lant's arguments in support of its request for waiver, prior to issuing a 
cease and desist order. 


2. Where the question of whether the Appellant was in violation of 
the Commission's Rules depended upon a determination whether Placer- 
ville, California, is situated within the Grade A Contours of certain tele- 
vision stations in Sacramento, California, and where Appellant's engineer 
submitted expert testimony to show that on the basis of actual measure- 
ments of television field intensity and actual studies of the terrain be- 
tween said stations and Placerville, Placerville does not receive a Grade 
A service from such stations, and where the Commission's staff (Broad- 
cast Bureau) submitted a showing purporting to demonstrate on the basis 
of purely theoretical hypotheses that Placerville is within such contours, 
and where the Commission admitted in its Decision the “validity” of Ap- 
pellant’s showing, the Commission erred in rejecting and refusing to 


receive in evidence such showing and in relying, instead, upon the inac- 
curate showing submitted by its Broadcast Bureau. 


3. Where the Commission issued its order to show cauSe on Feb- 
ruary 17, 1967 and immediately thereafter the Chief Hearing Examiner 
issued an order scheduling the hearing for April 18, 1967, and where, 
on March 8, 1967, without warning or explanation the Chief Examiner 
arbitrarily advanced the date of the hearing to April 3, 1967, and where 
the Hearing Examiner refused counsel's request for a postponement of 
the hearing to allow time for the preparation of an adequate case and 
where, following the completion of the hearing, the Examiner refused to 


allow counsel even the minimum time of 20 days guaranteed by the Com- 


mission's Rules for the preparation of proposed findings but directed 
instead that such findings be filed within 7 days, the cease and desist 
proceedings were clearly conducted in an unfair, arbitrary and capricious 


manner and deprived Appellant of due process of law. 


SUMMARY OF ARGUMENT 


Valley Vision, Inc., the Appellant herein, is the operator of a CATV 
system at Placerville, California. The Federal Communications Com- 
mission has certain rules, applicable to CATV systems located within 
the Grade A contours of television stations situated in the top 100 mar- 
kets, prohibiting such stations from carrying "distant signals" without 
Commission consent. The Commission issued an order to Valley Vision, 
directing it to show cause why it should not be required to discontinue 
the carriage of "distant signals” on its CATV system. A hearing was 
held on the order to show cause, and Valley Vision sought to defend itself 
at such hearing by demonstrating that Placerville is not within the Grade 
A contours of any television station situated in a "top 100" market. How- 
ever, the hearing was held on a so-called "expedited basis"; Appellant 
was not afforded adequate time to prepare its defense nor was it even 
afforded the time specified by the Commission's own rules in which to 


prepare proposed findings of fact and conclusions of law. Furthermore, 
although Appellant offered engineering evidence to conclusively demon- 
strate that Placerville is not within the Grade A contours of television 
stations in a "top 100 market", the Commission arbitrarily and caprici- 
ously refused to receive such evidence, and instead chose to rely on an 


admittedly inaccurate engineering showing introduced by its Broadcast 


Bureau. 


Finally, the Commission's summary refusal to consider evidence 
directed to a waiver of the CATV rules was arbitrary, capricious, and 
unreasonable. The order to show cause directed Appellant to show cause 
why it should not be directed to discontinue the carriage of the so-called 
"distant signals". One of the reasons advanced by Appellant why it should 
not be so ordered was that even if the rules were applicable to Appellant, 
the rules should be waived because, among other things, Appellant's 
CATV system was not operating in such a manner as to have any adverse 
economic effect on the television broadcasting industry or to controvert 
the basic objectives of the rules. Appellant should have been allowed to 
make such a showing at the hearing. Yet, not only was Appellant denied 
the right to introduce such evidence at the hearing but, in addition, a 
Petition for Waiver filed by Appellant nearly two years ago still has not 
been the subject of any action or consideration by the Commission. 


ARGUMENT 


I 


The Commission's Cease and Desist Proceedings Were 

Unfair, Arbitrary, and Deprived Appellant af Due Process 

of Law 

The proceedings before the Commission began when, on February 
17, 1967, the Commission released an order, directing Appellant to show 
cause why it should not be ordered to cease and desist from carrying 
certain television signals on its CATV system. The "Order to Show 
Cause" alleged that the carriage of these signals by Appellant's CATV 
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system constituted a violation of Sections 74.1105 and 74.1107 of the 


Commission's Rules, which purport to require CATV systems operat- 
ing in the so-called "top 100" market to obtain the consent of the Com- 
mission to such operation. In determining whether a CATV system is 
located within the "top 100" market, the Rules provide that a determina- 
tion shall be made whether the community in which the system is located 
is situated within the ''Grade A contours" of a television station situated 
in one of these markets. If the answer to this determination is affirma- 
tive, the Commission considers that the CATV system is located within 


the market for purposes of its Rules. 


The determination whether a particular community is located with- 
in the Grade A contour of a particular television station is essentially 
an engineering matter. Following the issuance of the show cause order, 
Valley Vision engaged a professional consulting engineer, for the purpose 
of taking actual field intensity measurements which, it was believed, 
would show that Placerville was not located within the Grade A contour 
of any commercial television broadcast station, situated in a "top 100" 
market. 


Immediately after the issuance of the show cause order, the Com- 
mission's Chief Hearing Examiner issued an order directing that the 
show cause hearing beheld on April 18, 1967 (R. 24a). Plans were made 
by Appellant, looking towards the taking of the requisite field intensity 
measurements and the preparation of an adequate defense to the "show 
cause" order, prior to the scheduled hearing date. However, on March 
8, 1967, without any warning and without giving any explanation, the Chief 
Hearing Examiner arbitrarily accelerated the hearing and ordered that it 
commence instead on April 3, 1967 (R. 40). Valley Vision appealed the 
Chief Examiner's order to the Full Commission, complaining that it 
would cripple Valley Vision in the presentation of its case (R. 43-47), 
and pointing out further that the 25 days notice of hearing afforded by 
the Chief Examiner's action was less than the 30 days required by the 
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statute.’ The Commission, however, overruled Valley Vision's protest 
and directed that it go to hearing as ordered by the Chief Examiner, 
whether prepared or not (R. 58). 


The. actual hearing got underway on April 6, the aie Exam- 
iner having extended it three days to allow counsel to attend an impor- 
tant broadcasters convention. Although Valley Vision was seriously 
hampered in the presentation of its case by the shortness of time, it 
nevertheless offered evidence, showing that Placerville is not located 
within the Grade A contours of any commercial television station situated 


in a top 100 market (in this case, Sacramento). 


Much pertinent and relevant evidence offered by Valley Vision 


was summarily rejected by the Commission's Hearing Examiner, who 
repeatedly overruled efforts by Valley Vision to present a complete 
case. At the very outset of the proceedings, Valley Vision moved to 
strike the appearance of the Commission's Broadcast Bureau which in- 
tervened and participated in the proceedings as an adversary, even though 
the Commission's Rules do not provide for such intervention (Tr. 2-3). 
Valley Vision complained that it was anomalous for the Commission's 
Broadcast Bureau to appear in the proceedings, especially when the Com- 
mission's CATV Task Force made no such appearance. | Valley Vision's 
objections were, however, overruled and the whole proceeding came to 
be characterized by frequent and lengthy speeches on the part of the 
Broadcast Bureau and the two participating television stations, objecting 
to Valley Vision's every attempt to defend itself. | 


Although Valley Vision had filed a formal written request for waiver 
of the CATV Rules (R. 238-287), the Hearing Examiner refused to hear 
any evidence whatsoever directed to such a waiver, notwithstanding the 
requirement laid down by the United States Supreme Court that the Com- 
mission must hear proper requests for waivers of its Rules. United 
States v. Storer Broadcasting Co., 351 U.S. 192 (1956). In addition, the 


o Cf., Section 312 of the Communications Act. 


12 


Examiner rejected engineering evidence offered by Valley Vision, 
showing that on the basis of new engineering data just published by 

the Commission in Docket No. 16004, Placerville was not within the 
Grade A contours of the Sacramento stations. And the Examiner re- 
jected all attempts by Valley Vision to show the actual measured loca- 
tion of the Grade A contours of the Sacramento stations, on the appar- 
ent grounds that the Commission did not care where these contours 
were actually located. 


Following the close of the hearing, Valley Vision requested that 
it be afforded 20 days time in which to file proposed findings of fact 
and conclusions of law (R. 425), as provided by the Commission's 
Rules.® Even this fundamental right was, however, denied to Valley 
Vision, and Valley Vision was directed to file proposed findings of fact 
and conclusions of law on an expedited basis within 7 days after the 
conclusion of the hearing. It was manifestly impossible for Valley 
Vision to complete adequate findings and conclusions, digesting a rec- 
ord of 430 pages within 7 days. Accordingly, Valley Vision was forced 
to limit its findings and conclusions to "Skeleton Findings and Conclu- 
sions" (R. 217-226). 


On May 10, 1967, the Commission — with two Commissioners 
dissenting and one Commissioner absent — issued its decision, pur- 
porting to order Valley Vision to cease and desist from the carriage 
of any television signals except the signals of the Sacramento and 
Stockton stations. The decision (R. 181-189) shows that the Commis- 
sion arbitrarily and capriciously refused to even consider the merits 
of Valley Vision's request for waiver of its Rules. 


Moreover, the decision shows the Commission distorted and 
stretched its own rules in order to find Valley Vision subject to its 
jurisdiction when, in fact, the Rules themselves exclude from their 


e Section 1.263 of the Commission's Rules and Regulations. 
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purview communities such as Placerville, which are not located with- 


in the Grade "A" contour of television stations situated in a "top 100 
market". Thus, although in cases such as this one where the terrain 
conditions are irregular, the Commission's Rules provide for the use 
of Snes methods of computing locations of the Grade "A con- 
tour? the Commission refused to allow Valley Vision to avail itself 
of the alternative coverage prediction methods specified in the Rules. 
Instead, the Commission insisted that the location of the: Grade STANT 
contours of the Sacramento television stations be determined bya 
rigid and inflexible engineering procedure which even the Commis- 
sion lefthandedly admits is not really valid where, as here, mountain- 


ous terrain is involved. 


Indeed, the Commission makes the remarkable statement that 
"irrespective of its validity, Valley Vision's engineering showing is 
irrelevant and inadmissible" (R. 185). In other words, while the Com- 
mission conceded that Valley Vision's showing of the locations of the 
Grade "A" contours of the affected television stations was the more 
accurate showing, the Commission nonetheless stubbornly chose to be 
guided by the inaccurate showing submitted by its Broadcast Bureau 
merely because that showing led to the result which the Commission 
desired to reach. No further comment is required to establish the 
total unfairness and bias which characterized the Commission's 


decision. 


0 
This Case Is Wholly Distinguishable From Those 


in Which This Court Has Upheld Commission Cease 
and Desist Orders Directed Against CATV 5 ae 


This case is wholly distinguishable from such cases as Buckeye 
Cablevision, Inc. v. F.C.C., __ U.S.App.D. C.__, 387 F. 2d 220 (1967), 


9 Section 73.684(f) of the Commission's Rules. 
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in which this Court has upheld Commission cease and desist orders 
directed against CATV systems. In Buckeye, as well as in the Booth 
American case,!° there was never a serious question whether the 
Appellant was in violation of the rules. Appellant here would be in 
violation of the rules only if the people of Placerville receive a Grade 
A or better signal from the Sacramento stations — the Commission 
having decided, in its wisdom, not to impose hamstringing restrictions 
on CATV systems in places where Grade A service is not received, 
presumably because it understands the need for people in these areas 
to have CATV service. 


To demonstrate whether the Sacramento stations actually place 
a Grade A signal over Placerville requires painstaking engineering 
studies — studies which, in any other case, the Commission would 
have afforded several months to prepare. Because of the "expedited" 
procedure imposed on Valley Vision, Appellant's consulting engineer 
was forced to "throw together" an engineering showing. He flew to 
the West Coast on the spur of the moment, directly after receipt of 
the order of the Chief Hearing Examiner setting back the hearing date; 
took certain field intensity measurements but, in his extreme haste, 
took them incorrectly. When hiserror was discovered at the hearing, 
he flew to the coast again on an hour's notice and took new measure- 
ments on a Saturday and Sunday, in a desperate effort to have them 
ready for Monday's concluding hearing session. But these measure- 
ments were never admitted in evidence by the Examiner. Nor was 
Valley Vision ever afforded an adequate opportunity to brief the ques- 
tion of the relative rectitude of its engineering showing and the showing 
preferred by the Commission's Broadcast Bureau. 


A still more vital distinction exists, moreover, between the in- 
stant case and such cases as Buckeye. In upholding the Commission 


1° Booth American Co. v. F.C.C., ___U-S.App.D.C.__. 374 F.2d 311 (1967). 
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in Buckeye, this Court held it proper for the Commission Examiner 
to have held the Appellant to the narrow issue of whether it was in 
violation of the rules, observing that "many of the issues Buckeye 
sought to ventilate at the cease and desist hearing were considered 
by the Commission in the Second Report and Order and in its denial 
of Buckeye's request for waiver of the distant-signal rules”. Thus, 
this Court correctly pointed out that Buckeye had had its "day in 
court". Valley Vision has had no such "day in court". Notwithstand- 
ing the Commission's expressed concern for speed, a lengthy Petition 
for Waiver of the Commission's Rules (if the Commission considers 
a waiver to benecessary), filed by Valley Vision on January 11, 1967, 
has lain dormant at the Commission for nearly two years. That Peti- 
Sgn unlike Buckeye's Petition, which was devoted almost entirely 
to challenging jurisdiction — is predicated on an extensive showing 
that Petitioner's CATV system does not and cannot possibly have any 
adverse economic effect on the television stations. : 


mm 


The Commission Failed To Follow Its Own Rules 


Perhaps the key error committed by the Coneniseion in the pro- 
ceedings below was its failure to follow its own Rules. ‘Having pro- . 
vided in Section 74.1107 of its Rules that said Rule would be applicable 
only to CATV systems located within the "predicted Grade A contour" 
of television stations situated in a "top 100" market, the Commission 
was under an obligation to hear and consider evidence as to whether 
Placerville was, in fact, situated within such Grade A contours. 


Section 73.684(d) of the Commission's Rules sets out a method 
of predicting the location of a television service contour, predicated 
ona study of the terrain situated within a distance of from 2 to 10 miles 
11 whe Petition and its contents were offered in evidence at the hearing, but 


were rejected. (Tr. 92.) Consequently, it forms a part of the record of this pro- 
ceeding. 
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from the station's antenna. Such methods has the merit of simplic- 
ity, but it can lead to wildly inaccurate results if followed blindly. 
For example, the terrain in the 2 to 10 mile interval may, in some 
instances, be perfectly flat — offering no impediment to the trans- 
mission of the signal — yet there may be a huge mountain situated 
11 miles from the station, which completely blocks the passage of 
the signal beyond that point. 


Recognizing that the oversimplified method of studying only 
the terrain situated near the transmitter will result in serious errors 
in mountainous country, the Commission has wisely provided, in Sec- 
tion 73.684(f) of its Rules, for the use of an alternative prediction 
method in such situations. Section 73.684(f) reads as follows: 


‘"(f) In cases where the terrain in one or more 


directions from the antenna site departs widely 
from the average elevation of the 2 to 10 mile 
sector, the prediction method may indicate con- 
tour distances that are different from what may 

be expected in practice. For example, a moun- 
tain ridge may indicate the practical limit of serv- 
ice although the prediction method may indicate 
otherwise. In such cases the prediction method 
should be followed, but a supplemental showing 
may be made concerning the contour distancesas 
determined by other means. Such supplemental 
showing should describe the procedure employed 
and should include sample calculations. Maps of 
predicted coverage should include both the cover- 
age as predicted by the regular method and as pre- 
dicted by a supplemental method. When measure- 
ments of area are required, these should include 
the area obtained by the regular prediction method 
and the area obtained by the supplemental method. 
In directions where the terrain is such that negative 
antenna heights or heights below 100 feet for the 2 
to 10 mile sector are obtained, a supplemental 
showing of expected coverage must be included to- 
gether with a description of the method employed 
in predicting such coverage. In special cases, the 
Commission may require additional information as 
to terrain and coverage." 
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| 
At the hearing, the Broadcast Bureau introduced an engineering 
Exhibit (Bureau Exhibit No. 1, R. 173-175), containing a depiction of 
the contours of the Sacramento television stations, based on the sim- 
plified method specified in Section 73.684(d) of the Rules. On the wit- 
ness stand, the Bureau engineer admitted that the terrain between 
Sacramento and Placerville was very mountainous. In answer toa 
question posed by the Examiner, he testified: 
"It is plain from an ordinary skimming of the 
maps that, as you move from Sacramento or from 
the site towards Placerville, you are going higher 
and higher all the time. And not too far from 
Placerville, near the Nevada border, you have 


tremendous elevations, five to six thousand beet 
. ." (Tr. 132-33). 


Thus, in substance, the Bureau's engineer conceded that the 


terrain between Sacramento and Placerville was appropriate for the 
use of the alternative prediction method. Yet, his exhibit — which 
made no use of the alternative method — was received in evidence 
over Valley Vision's objection (Tr. 145, 153). 


For its part, Valley Vision offered an exhibit, containing a study 
of the entire terrain path between Sacramento and Placerville, and 
showing that the community was "shadowed" by the terrain (Valley 
Vision Exhibit B, R. 120-153). Additionally, Valley Vision offered 
actual measurements of the strength of the signals of the Sacramento 
stations, taken in the field in the Placerville area. The Examiner re- 
ceived the terrain studies, but rejected the measurement data (Tr. 
371-372). The final Decision of the Commission chose to ignore both 
the terrain studies and the measurements. Thus, the Commission 
flouted its own rules in order to find Placerville within the Grade A 
contours of the Sacramento stations, and to make the CATV rules ap- 
plicable to Appellant. | 
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CONCLUSION 


For the foregoing reasons, the decision below should be re- 


versed, and the cease and desist order issued by the Commission 


should be vacated. 


Respectfully submitted, 


VALLEY VISION, INC. 


By Lauren A. Colby 
Tis Attorney 


Colby & Sidicane 
1334 G Street, N.W. 
Washington, D.C. 20005 


APPENDIX A 


COMMUNICATIONS ACT OF 1934 


PROCEEDINGS TO ENJOIN, SET ASIDE, ANNUL, OR SUSPEND 
ORDERS OF THE COMMISSION | 


ADMINISTRATIVE SANCTIONS 


Section 312. — (a) The Commission may revoke any station 
license or construction permit — 


(1) for false statements knowingly made either in the applica- 
tion or in any statement of fact which may be required! poracent to Sec- 
tion 308; 


(2) because of conditions coming to the attention of the Com- 
mission which would warrant it in refusing to grant a license or permit 
on an original application; 


(3) for willful or repeated failure to Gpernte eetentiaas 
as set forth in the license; 


(4) for willful or repeated violation of, or willful or repeat- 
ed failure to observe, any provision of this Act or any rule or regula- 
tion of the Commission authorized by this Act or by a treaty ratified 
by the United States; ; 


(5) for violation of or failure to observe ag final cease and 
desist order issued by the Commission under this section; or 


(6) for violation of Section 1304, 1343, or 1464 of Title 18 of 
the United States Code. 


(b) Where any person (1) has failed to operate substantially as 
set forth in a license, (2) has violated or failed to observe any of the 
provisions of this Act, or Section 1304, 1343 or 1464 of Title 18 of the 
United States Code, or (3) has violated or failed to observe any rule or 
regulation of the Commission authorized by this Act or by a treaty rat- 
ified by the United States, the Commission may order such person to 
cease and desist from such action. 


(c) Before revoking a license or permit pursuant to subsection 
(a), or issuing a cease and desist order pursuant to subsection (b), the 
Commission shall sérve upon the licensee, permittee or person in- 
volved an order to show cause why an order of revocation or a cease 
and desist order should not be issued. Any such order to show cause 
shall contain a statement of the matters with respect to which the 
Commission is inquiring and shall call upon said licensee, permittee 
or person to appear before the Commission at a time and place stated 
in the order, but in no event less than thirty days after the receipt of 
such order, and give evidence upon the matter specified therein; except 
that where safety of life or property is involved, the Commission may 
provide in the order for a shorter period. If after hearing, or a waiver 
thereof, the Commission determines that an order of revocation or a 
cease and desist order should issue, it shall issue such order, which 
shall include a statement of the findings of the Commission and the 
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grounds and reasons therefor, and specify the effective date of the or- 
der, and shall cause the same to be served on said licensee, permittee, 


or person. 


(a) In any case where a hearing is conducted pursuant to the pro- 
visions of this section, both the burden of proceeding with the introduc- 
tion of evidénce and the burden of proof shall be upon the Commission. 


(e) The provisions of § 9(b) of the Administrative Procedure Act 
which apply with respect to the institution of any proceeding for the 
revocation of a license or permit shall apply also with respect to the 
institution, under this section, of any proceeding for the issuance of a 
cease and desist order. 

* * * * * 


Section 402. — (a) Any proceeding to enjoin, set aside annul. 
or suspend any order of the Commission under this Act (except those 
appealable under subsection (b) of this section) shall be brought as 
provided by and in the manner prescribed in Public Law 901, Eighty- 
first Congress, approved December 29, 1950. 


(b) Appeals may be taken from decisions and orders of the 
Commission to the United States Court of Appeals for the District of 
Columbia in any of the following cases: 


* * * * * 


(7) By any person upon whom an order to cease and desist 
has been served under Section 312 of this Act. 


* * * * * 


(ce) Such appeal shall be taken by filing a notice of appeal 
with the court within thirty days from the date upon which public no- 
tice is given of the decision or order complained of. Such notice of 
appeal shall contain a concise statement of the nature of the proceed- 
ings as to which the appeal is taken; a concise statement of the rea- 
sons on which the appellant intends to rely, separately stated and num- 
bered; and proof of service of a true copy of said notice and statement 
upon the Commission. Upon filing of such notice, the court shall have 
jurisdiction of the proceedings and of the questions determined therein 
and shall have power, by order, directed to the Commission or any 
other party to the appeal, to grant such temporary relief as it may 
deem just “nd proper. Orders granting temporary relief may be either 
affirmative or negative in their scope and applicat’on so as to permit 
either the maintenance of the status quo in the matter in which the ap- 
peal is taken or the restoration of a position or status terminated or 
adversely affected by the order appealed from and shall, unless other- 
wise ordered by the court. be effective pending hearing and determina- 
tion of said appeal and compliance by the Commission with the final 
judgment of the court rendered in said appeal. 


* * * oa 


RULES AND REGULATIONS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


§ 73.684(d) The antenna height to be used with these charts is the height 
of the radiation center of the antenna above the average terrain along 
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the radial in question. In determining the average elevation of the 
terrain, the elevations between 2 and 10 miles from the antenna site 
are employed. Profile graphs shall be drawn for 8 radials beginning 

at the antenna site and extending 10 miles therefrom. The radials 
should be drawn for each 45 degrees of azimuth starting with True 
North. At least one radial must include the principal community to be 
served, even though such community may be more than 10 miles from 
the antenna site. However, in the event none of the evenly spaced ra- 
dials include the principal community to be served and one or more such 
radials are drawn in addition to the 8 evenly spaced radials, such ad- 
ditional radials shall not be employed in computing the antenna height 
above average terrain. Where the 2 to 10 mile portion of a radial ex- 
tends in whole or in part over large bodies of water as specified in 
paragraph (e) of this section or extends over foreign territory but the 
Grade B intensity contour encompasses land area within the United 
States beyond the 10 mile portion of the radial, the entire 2 to 10 mile 
portion of the radial shall be included in the computation iof antenna 
height above average terrain. However, where the Grade B contour 
does not so encompass United States land area and (1) the entire 2 to 10 
mile portion of the radial extends over large bodies of water or foreign 
territory, such radial shall be completely omitted from the computation 
of antenna height above average terrain, and (2) where a part of the 2 

to 10 mile portion of a radial extends over large bodies of water or over 
foreign territory, only that part of the radial extending from the 2 mile 
sector to the outermost portion of land area within the United States 
covered by the radial shall be employed in the computation of antenna 
height above average terrain. The profile graph for each radial should 
be plotted by contour intervals of from 40 to 100 feet and, where the 
data permits, at least 50 points of elevation (generally uniformly spaced) 
should be used for each radial. In instances of very rugged terrain 
where the use of contour intervals of 100 feet would result in several 
points in a short distance, 200 - or 400-foot contour intervals may be 
used for such distances. On the other hand, where the terrain is uni- 
form or gently sloping the smallest contour interval indicated on the 
topographic map (see paragraph (g) of this section) should be used, 
although only relatively few points may be available. The profile graphs 
should indicate the topography accurately for each radial, and the graphs 
should be plotted with the distance in miles as the abscissa and the 
elevation in feet above mean sea level as the ordinate. The profile 
graphs should indicate the source of the topographical data employed. 
The graph should also show the elevation of the center of the radiating 
system. The graph may be plotted either on rectangular coordinate 
paper or on special paper which shows the curvature of the earth. It 

is not necessary to take the curvature of the earth into consideration 

in this procedure, as this factor is taken care of in the charts showing 
signal intensities. The average elevation of the 8-mile distance be- 
tween 2 and 10 miles from the antenna site should then be determined 
from the profile graph for each radial. This may be obtained by aver- 
aging a large number of equally spaced points, by using a planimeter, 
or by obtaining the median elevation (that exceeded for 50 per cent of 
the distance) in sectors and averaging those values. 


* * * * i * 
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(f)' In cases where the terrain in one or more directions from 
the antenna site departs widely from the average elevation of the 2 to 
10 mile sector, the prediction method may indicate contour distances 
that are different from what may be expected in practice. For example, 
a mountain ridge may indicate the practical limit of service although 
the prediction method may indicate otherwise. In such cases the pre- 
diction method should be followed, but a supplemental showing may be 
made concerning the contour distances as determined by other means. 
Such supplemental showing should describe the procedure employed 
and should include sample calculations. Maps of predicted coverage 
should include both the coverage as predicted by the regular method 
and as predicted by a supplemental method. When measurements of 
area are required, these should include the area obtained by the regu- 
lar prediction method and the area obtained by the supplemental meth- 
od. In directions where the terrain is such that negative antenna heights 
or heights below 100 feet for the 2 to 10 mile sector are obtained, a 
supplemental showing of expected coverage must be included together 
with a description of the method employed in predicting such coverage. 
In special cases, the Commission may require additional information 
as to terrain and coverage. 


* * * * * 


§ 74.1105 Notification prior to the commencement of new 
service. '— (a) No CATV system shall commence operations in 42 com- 
munity or commence supplying to its subscribers the signal of any 
television broadcast station carried beyond the Grade B contour of the 
station, unless the system has given prior notice of the proposed new 
service to the licensee or permittee of any television broadcast station 
within whose predicted Grade B contour the system operates or will 
operate, 'and to the licensee or permittee of a 100 watts or higher power 
translator station operating in the community of the system, and has 
furnished a copy of each such notification to the Federal Communica- 
tions Commission, within sixty (60) days after obtaining a franchise or 
entering'into a lease or other arrangement to use facilities; in any 
event, no CATV system shall commence such operations until thirty 
(30) days after notice has been given. Such notice shall be given by 
existing systems which propose to add new distant signals at least 
thirty (30) days prior to commencing service and by systems which 
propose to extend lines into another community within sixty (60) days 
after obtaining a franchise or entering into a lease or other arrange- 
ment to use facilities or where no new local authorization or contrac- 
tual arrangement is necessary, at least thirty (30) days prior to com- 
mencing service. Where it is proposed to extend the signal of any non- 
commercial educational television station beyond its Grade B contour 
into a community with an unoccupied reserved educational television 
channel assignment under § 73.606 of this chapter, the notice shall also 
be served upon the superintendents of schools in the community and 
county in which the system will operate and the local, area, and state 
educational television agencies, if any. 


(b) The notice shall include the name and address of the system, 
identification of the community to be served, the television signals to 
be distributed, and the estimated time operations will commence. 
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(c) Where a petition with respect to the proposed service is filed 
with the Commission, pursuant to § 74.1109 of this chapter, within 
thirty (30) days after notice, new service which is challenged in the 
petition shall not be commenced until after the Commission's ruling on 
the petition or on the interlocutory question of temporary relief pending 
further procedures; provided, however, that service shall not be com- 
menced in violation of the terms of any specified temporary relief or 
of the provisions of § 74.1107 of this chapter. Where no petition pur- 
suant to § 74.1109 has been filed within thirty (80) days after notice, 
service may be commenced at any time thereafter, subject, however, 
to the provisions of § 74.1107. 


(d) The provisions of this section do not apply to any signals 
which were being supplied to subscribers in the community of the CATV 
system on March 17, 1966, unless it is proposed to extend lines into 
another community. 


* * * me * 


§ 1.263 Proposed findings and conclusions. ~ (a) Each party 
to the proceeding may file proposed findings of fact and conclusions, 
briefs, or memoranda of law: provided, however, that the presiding 
officer may direct any party other than Commission counsel to file 
proposed findings of fact and conclusions, briefs, or memoranda of 
law. Such proposed findings of fact, conclusions, briefs, and memo- 
randa of law shall be filed within 20 days after the record is closed, 
unless additional time is allowed. 


* * * » | * 


§ 74.1107 Requirement for showing in evidentiary hearing and 
Commission approval in top 100 television markets; other procedures. — 
(a) No CATV system operating in a community within the predicted 
Grade A contour of a television broadcast station in the 100 largest tel- 
evision markets shall extend the signal of a television broadcast station 
beyond the Grade B contour of that station, except upon a showing 
approved by the Commission that such extension would be consistent 
with the public interest, and specifically the establishment and healthy 
maintenance of television broadcast service in the area. Commission 
approval of a request to extend a signal in the foregoing circumstances 
will be granted where the Commission, after consideration of the re- 
quest and all related materials in a full evidentiary hearing, determines 
that the requisite showing has been made. The market size shall be 
determined by the rating of the American Research Bureau, on the 
basis of the net weekly circulation for the most recent year. 


(b) A request under paragraph (a) of this section shall be filed 
after the CATV system has obtained any necessary franchise for opera- 
tion or has entered into a lease or other arrangement to use facilities 
and shall set forth the name of the community involved, the date on 
which a franchise was obtained, the signal or signals proposed to be 
extended beyond their Grade B contours, the date on which copies of 
the notifications required by $ 74.1105 of this chapter were filed with 
the Commission, and the specific reasons why it is urged that such 
extension is consistent with the public interest. Public notice will be 
given of the filing of such a request, and interested parties may file a 
response or statement within thirty (30) daye after such public notice. 
A reply to such response or statement may be filed within a twenty 
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(20) day period thereafter. The Commission shall designate the re- 
quest for an evidentiary hearing on issues to be specified, with the 
burden of proof and the burden of proceeding with the introduction of 
evidence upon the CATV system making the request, unless otherwise 
specified by the Commission as to particular issues. 


(c) No CATV system, located so as to fall outside the provisions 
of paragraph (a) of this section, shall extend the signal of a television 
broadcast station beyond the Grade B contour of that station. where the 
Commission, upon its own motion or pursuant to a petition filed under 
§ 74.1109, determines, after appropriate proceedings, that such exten- 
sion would be inconsistent with the public interest, taking into account 
particularly the establishment and healthy maintenance of television 
broadcast service in the area. 


(d) The provisions of paragraphs (a) and (b) of this section shall 
not be applicable to any signals which were being supplied by a CATV 
system to its subscribers in a community on February 15, 1966, and 
pursuant toa franchise (where necessary) issued on or before that date: 
provided, however, that any new franchise or amendment of an existing 
franchise after February 15,1966 to operateor extend the operations of 
the CATVsystem inthe same general areaor any extension into another 
community does come within the provisions of paragraph (a) and (b) of 
this section: and provided further, that no CATV system located in a 
community inthe 100 largest television markets, which was supplying to 
its subscribers on February 15, 1966,a signal carried beyondits Grade B 
contour, shall extend such service tonew geographical areas within the 
same community where the Commission, upon petition filed under 74.1109 
by a television broadcast station or other interested person located in 
the area and after consideration of the response of the CATV system 
and appropriate proceedings, determines that the public interest, taking 
inte account the considerations set forth in the Second Report and Order 
in Docket Nos. 14895, 15233, and 15971, FCC 66-220, paragraphs 
113-149, would be served by appropriate conditions limiting the geo- 
graphical extension of the system to new areas in the community. The 
Commission may also consider, upon the basis of the pleadings before 
it, whether temporary relief is called for in the public interest, and. 
if so, the nature of such relief; no CATV system coming within the fore- 
going provision shall extend its service to new geographical areas in 
violation of the terms of the specified temporary relief. 


(e) Within 60 days of issuance of a request filed pursuant to para- 
graph (a) of this section, interested parties seeking simultaneous con- 
sideration with such request must file appropriate requests for any 
other CATV system in the same television market. All requests for 
CATV systems in a given market timely filed with respect to the first 
request will be processed and considered simultaneously. Later filed 
requests for the particular market will be subject to chronological 
processing and may not be considered in the same proceeding as the 
earlier requests. 


* * 
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(i) Distant signal. The term "distant signal" means the signal 
of a television broadcast station which is extended or received beyond 
the Grade B contour of that station. 


* * 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 21,063 and 22,457 
VALLEY VISION, INC., 
Appellant, 
Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


Nos. 22,455 and 22,456 
VALLEY VISION, INC., 
Petitioner, 
Vv. 
FEDERAL COMMUNICATIONS COMMISSION 


and UNITED STATES OF AMERICA, 
Respondents. 


ON APPEAL AND PETITION FOR REVIEW OF DECISION 
AND ORDER OF THE FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE-RESPONDENTS 


STATEMENT OF THE ISSUE PRESENTED 
Whether the Commission's cease and desist proceeding was 


conducted in a fair manner? 


=f 


JURISDICTIONAL STATEMENT 
The petitions to review and notice of appeal in the above 

eases were filed pursuant to Sections 402(a) and 402(b) of the 
Communications Act of 1934, as amended, 47 U.S.C. 402(a) and (b), 
by Valley Vision, Inc., from (1) an order of the Commission, released 
March 30, 1967, in which the Commission denied reconsideration of its 
earlier order to show cause, and (2) a decision of the Commission, 
released May 16, 1967, in which the Commission found that petitioner’s 
CATV system in/Placerville, California, had commenced service without 
giving the notice required by Section 74.1105 of the Commission's 
rules, 47 CFR 74.1105, and was importing distant signals from 
San Francisco, Modesto, and Chico, California, in vidation of 
Section 74.1107 of the Rules, 47 CFR 74.1107, and ordered petitioner 


to cease and desist from such violations. 


COUNTERSTATEMENT OF THE CASE 
We believe that a counterstatement of the facts is necessary 
in order to provide the Court with a more complete and accurate 
statement of this case than has been supplied by appellant Valley 
Vision. 


Valley Vision is the owner of a community antenna television 


system located at Placerville, California. Placerville, a community 
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of approximately 5,000 persons, is located about 40 naales from 
Sacramento and about 60 miles from Stockton, California. 
Sacramento-Stockton is ranked as the 27th television market. 
Placerville is within the predicted Grade A contours of three 
Saeramento stations. On September 30, 1966, a date subsequent 
to the adoption of the Commission’?s CATV rules, appellant commenced 
operation of its eset The system serves aaa 500 
subscribers and carries the following television signals: KCRA-TV, 
KXTV, KOVR, and KVIE, Sacramento, California; KGO-TV,, KIVU, KPIX, 
KRON-TV, and KQED, San Francisco, California; KLOC-TV, Modesto, 
California; and KHSL, Chico, California (R. 68-69). 

On November 1, 1966, following the Sea of information 
which indicated that appellant was operating its evaten in violation 
of the Commission's rules, the Commission addressed a letter of 


inquiry to appellant (R. 15-16). Appellant responded by letter dated 


November 8, 1966 (R. 17-19). It admitted commencing operation 


1/ The Grade A contour defines the area at the perimeter of which a 
good picture is received for 90 per cent of the time at the best 

70 per cent of the locations. See Clarksburg Publishing Co. v. 
Federal Communications Commission, 96 U.S. App. D.C. ell, at 215-216 
n. 12, 225 F.2d 511, at 515-516 n. 12 (1955). 

2/ The Second Report and Order in Docket Nos. 14895, 15233, and 
15971, 31 F.R. 4540, 2 F.C.C. 2d 725, is the Commission opinion 
adopting the CATV rules. It was released on March 8, 1966. The 
Commission "grandfathered™ CATV systems operating on February 15, 1966, 
the. date on which it had given notice that new rules would be adopted. 


. 
| 
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without giving the notice required by Section 74.1105 of the 
3/ 
Commission?s rules, and also admitted carrying the signals of 
u 


distant television signals on its system. Appellant asserted, 
however, that the Commission did not have jurisdiction to regulate 


its CAIV system. 


~ 


Nonetheless, on January 11, 1967, appellant filed a request, 
pursuant to Section 74.1109 of the Commission*s Rules, for a waiver 
of Section 74.1105 and 74.1107(a) (R. 238-287). Appellant recited 
that its previous position regarding the Commission*s lack of 
authority over CATV was based upon the advice of Robert B. Cooper, 
President of Valley Vision, Inc. It further stated that Mr. Cooper 
had subsequently been replaced and that the waiver request was filed 
upon the advice of counsel. 

As grounds for a waiver of the rules, appellant claimed 
that off-the-air service in Placerville was unsatisfactory; that its 


CATV system would not have an adverse effect on the existing 


3/ Section 74.1105 requires that notification of intention to commence 
service (or to add a new distant signal) be served on the Commission, 
all licensees and permittees within whose Grade B contour the system 
will operate, and certain other persons. Service cannot be commenced 
until thirty days after this notice is served. The purpose of this 
rule is to give interested persons an opportunity to lodge with 

the Commission objections or requests for special relief, or for 
licenseesto request carriage and/or nonduplication (see Sections 
74.1103 and 74.1109). 

4/ Section 74.1107 of the Rules states that no CATV shall extend the 
Signal of any television station beyond its Grade B service area into 
the Grade A service area of another station located in one of the 

top 100 television markets until such extension is shown in an 
evidentiary hearing before the Conmission to be consistent with the 
publie interest. 
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Sacramento market or on the development of UHF television in either 
the Sacramento or Stockton television markets; and that any curtail- 
ment of appellant's system would impair its economic viability. Kelly 
Broadcasting Company, licensee of television station KCRA-TV, Sacra- 
mento, and Great Western Broadcasting Corporation, licensee of tele- 
5/ 

vision station KXTV, Sacramento, opposed appellant's waiver request. 

On February 17, 1967, the Commission issued an Order to 
Show Cause, directing appellant to show cause why it should not be 
ordered to cease and desist from violating the Commission's rules 
(R. 20-24) . In view of the particular circumstances of the case, 
however, [described in paragraph 4 of the Commission’s Order to Show 
Cause] the Commission departed from its announced policy of refusing 
to act on waiver petitions until a CATV system brings itself into 
compliance with the rules and, rather than requiring a thirty day 
cessation of operation before granting relief, permitted appellant 
to carry the local Sacramento-Stockton signals pending further order 
by the Commission. 

Appellant filed a petition for reconsideration of the 
show cause order on March 20, 1967 (R. 48-55). This was denied 
SS 
5/7 On December 13, 1968, the Commission released a Notice of Propose 
Rule Making and Notice of Inquiry in Docket No. 18397, FCC 68-1176, 33 
F.R. 19028. Among the matters dealt with is a proposal to replace the 
Grade A contour standard in Section 74.1107 with a 35 mile zone (to be 
measured from the principal city’s main post office). In the interim 
the Commission stated that CATV systems "may request authority to 
commence distant signal operations which would be permissible because 
they fall outside the zones in the attached proposed rules.” It was 
further stated that such requests would be granted “only if they are 
entirely consistent with the proposed rules.” See paragraph 51 of the 
above-cited document. In response to this procedure Valley Vision 
supplemented its waiver petition on December 17, 1968; alleging that 
Placerville is more than 35 miles from Sacramento and therefore that 
relief should be granted. This request is now pending before the 
Commission. 


6/ Section 312 of the Communications Act provides for the issuance 
of cease and desist orders, 47 U.S.C. 312. 


Z7/ See Buckeye Cablevision, Inc., 3 F.C.C. 2d 808, 811 (1966). 
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by Commission order of March 30, 1967 (R. 66). A hearing was held 
on April 6, 7, and 10, 1967. On this latter date the record was 
closed and certified to the Commission for decision. The parties 
then filed proposed findings of fact and conclusions of ae 

Upon consideration of the hearing record and the pleadings 
filed by the parties, the Commission released a Decision on May 16, 
1967, ordering appellant to cease and desist from violating Sections 
74.1105 and 74.1107(a) of the Commission's Rules, 47 CFR 74.1105, 
74.1107(a) (R. 181-189). The Commission found that appellant did 
not, prior to commencing service on September 30, 1966, give the 
notice prescribed by Section 74.1105 to the licensees and permittees 
of the television stations within whose predicted Grade B contours 
it was operating. It found that appellant's CATV system operates 
within the predicted Grade A contour of television stations located 
in the Sacramento-Stockton television market, that this market is 
the 27th largest in the United States, that by bringing the signals 


of television stations from San Francisco, Modesto, and Chico, Cali- 


fornia, into Placerville, appellant was extending these signals 


beyond their Grade B contours, and that appellant had neither requested 
nor obtained Commission approval to extend these signals, in violation 
of Section 74.1107(a) of the Commission's rules. 

ie SS 

8/ Appellant filed a pleading entitled "Skeleton Proposed Findings 

of Fact and Conclusions of Law” (R. 217-226). Its request for an 


extension of time in which to file its pleading was denied by the 
Hearing Examiner on April 10, 1967. An appeal was taken to the Com- 


mission which affirmed the Examiner's ruling on April 19, 1967 (R. 180). 
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In addition, the Commission rejected sppeliantts argument 
that its system did not come within the predicted Grade A contour 
of Sacramento television stations KXTV and KOVR. The Commission 
held that appellant’s engineering showing was inadmissible and 
irrelevant since only the standard predicted method of contour 
prediction was contemplated by the language of Section 74.1107(a). 
Accordingly, appellant was ordered to cease and desist from operating 
its CATV system except for the carriage of the four Sacramento tele- 
vision stations. As to these stations, the order was conditioned 
upon appellant's compliance with Section 74.1103 of the Commission's 
rules, 47 CFR 74.1103, for a period of thirty days so that the 
notice provisions of Section 74.1105 could be Sere 

On May 29, 1967, appellant filed in the United States 
Court of Appeals for the Ninth Circuit petitions to review the 
Commission's Order denying reconsideration of the show cause order 
and the final Commission cease and desist order. Also on this date, 
appellant filed a request for an interlocutory stay of the Commission's 
decision. The Commission (and the United States) filed a motion to 
dismiss the petitions to review on June 12, 1967. On June 29, 1967, 
the Ninth Circuit granted appellant's stay request and contimed 
the Commission's motion to dismiss until the cases ES heard on 


the merits. The Commission's request for reconsideration of these 


actions was denied on August 1, 1967. These two cases were con- 


solidated by order of the Ninth Circuit on August 9, 1967. 
| 


9/ The force and effect of this decision was stayed first by appel- 
lant's appeal and then by the Ninth Circuit's stay order of June 29, 
1967; therefore appellant has never complied with the notice require- 
ment of Section 74.1105. 
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On June 15, 1967, appellant filed a Notice of Appeal 


from the Commission's cease and desist order in this Court. 


Appellant then moved to dismiss that appeal on July 19, 1967, on 


the basis of the Ninth Circuit's order of June 29, 1967. This 
Court did not dismiss the seat choosing instead to transfer 
the case sua sponte because an appeal had first been filed in 
the Ninth Circuit. Valley Vision, Inc. v. F.C.C., 127 U.S. App. 
D.C. 291, 383 F.2d 218 (1967). 

The cases were then briefed and argued inthe Ninth Cir- 
cuit. On August 27, 1968, that Court rendered a decision transferring 
the cases back to this Court. Valley Vision, Inc. v. F.C.C. and 
U.S.A., 399 F.2d 511 (C.A. 9, 1968). The crux of that decision was 
that inasmuch as this proceeding basically involves an appeal from 
a cease and desist order issued under Section 312 of the Communica- 
tions Act, 47 U.S.C. 312, the Court of Appeals for the District of 
Columbia Circuit has exclusive jurisdiction to review the Commis- 
sion's decision under Section 402(b) (7) of the Communications Act, 
&7 U.S.C. 402(b) (7). The judicial stay of the Commission's order 


was left in effect. 
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ARGUMENT 


NOTHING IN THE COMMISSION'S CONDUCT OF THE CEASE 
AND DESIST PROCEEDING HEREIN WAS UNFAIR TO 
APPELLANT OR DENIED IT DUE PROCESS. 


Between the time this case was briefed in the Ninth Cir- 


cuit and the present, United States v. Southwestern Cable Co., 392 
U.S. 157 (1968), was decided. That case resolved in the Commission's 
favor all of the issues briefed in the Ninth Circuit ecere the 
question of the fairness of the Commission's cease andl desist pro- 
ceeding. This is the issue which appellant has briefed in this 


Court. Appellant avers that the Commission's conduct of the cease 
and desist proceeding was “unfair, arbitrary, and deprived appellant 
of due process of law." This sweeping indictment of the Commission's 


action actually consists of several sub-arguments. We will show 


that none of these is meritorious. 


Appellant's chief assertion appears to be that the Com- 


mission erred in failing to consider its engineering evidence, 
consisting of measurement data, which purportedly shows that Placer- 
ville is not located within the Grade A contours of any commercial 
television station situated in a top 100 market, in asenian: 
Sacramento. Appellant asserts that the acceptance of such a showing 
would mean that its CATV system is not subject to the hearing require- 
ments of the distant signal rule. However, as the Commission's 
opinion thoroughly explains (R. 183-185), Section 74.1107 contem- 


plates use of the “predicted” Grade A contour as its standard. In 


-i@¢ 

its Second Report and Order, the Commission explained the reason 
for its selection of the predicted rather than a measured contour, 
stating (2 F.C.C. 2d at 783 n. 63): 


' "For clarification . . .[w]e have employed the 
grade A contour of any station since, while stations 
often are located at different sites or have different 
powers or heights (and thus different A contours) , 
these grade A service areas in the same market have a 
tendency of becoming fairly close to one another over 
a period of time. In any event, we think that this is 
an appropriate criterion since it encompasses the essen- 
tial area upon which new UHF broadeast operations in 
the market would be based, without including the much 
larger areas falling within the grade B contours, as 
has been urged by some in this proceeding. Because 
our effort is to carve out such an essential area upon 
which new UHF development would be vitally based, we 
have employed the predicted grade A contour; use of 
the predicted contour should also have the advantage 
of definiteness and easier administration. In the 
unusual instance where the requirement may be in- 
appropriate, waiver can be sought. . . .” 


The “predicted” Grade A contour is computed by using the method: set 
out in Sections 73.684(c) and (d) of the Commission's Rules, 47 CFR 
73.684(c) and (a), while appellant's proferred showing is a "supple- 
mental showing” as referred to in Section 73.684(f), 47 CFR 73.684(f£). 
As indicated in the just quoted material, it is quite clear that the 
Commission intended the former method to be used for purposes of 
Section 74.1107. On this basis, appellant's Placerville CAIV system 
is within the Grade A contours of the Sacramento stations and the 
distant signal rule is applicable. If, in fact, appellant can make 

a valid "supplemental showing” that the Sacramento Grade A contours 


do not cover Placerville, this is a relevant factor to be considered 


in the context of a waiver request. 


, 
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In the same vein, appellant asserts that the Commission 
erred in refusing, at the time of the hearing on the a cause 
order, to hear any evidence on appellant's waiver request. It is 
clear, however, that consideration of such evidence heis not been 
barred but has simply been deferred until the hearing called for 
by Section 74.1107. It is well-settled that the Commission has 
wide discretion to control the scope of its proceedings and to 
establish the priorities as to the manner in which its business 
will be conducted. Federal Communications Commission v. Pottsville 
Broadcasting Co., 309 U.S. 134 (1940); Federal Commmieations 
Commission v. Taft Schreiber, 381 U.S. 279 (1965). The Commission 
has made a policy judgment, applicable to all systems samlertey 
Situated, that compliance with the rules must be obtained before 
requests for relief are considered. Buckeve Cablevision, Inc. , 
3 F.C.C. 2d 808, 810-811 (1966). The considerations eederstey nee this 
judgment are manifestly reasonable. The Commission found that such 
a course was dictated by requirements of orderly procedure, fairness 
to those systems which comply with the rules, and out of considera- 


s 


tion for potential subscribers whose service would be Substantially 


disrupted if itwas ultimately found that the importation of distant 


Signals was contrary to the public interest. Clearly, ‘the Comnis- 
sion’s judgment involves no abuse of discretion. This ‘Court has 
squarely so held. Booth American Company v. Federal Communications 


Commission, ____ U.S. App. D.c. >» 374 F.2d 311 (1967) ; Buckeye 


Cablevision, Inc. v. Federal Commmications Commission, U.S. 
App. D.C. __, 387 F.2d 220 (1967). | 


asthe 
Appellant's attempts to distinguish Buckeye and Booth 
American from the instant case are invalid. Appellant states that 
in those cases there was never any serious question as to whether 
the CATV systems were in violation of the rule. But that is the 
case here, too. The rule (Section 74..107) uses the predicted Grade 
A contour, and by that standard appellant clearly violates the rule. 
If,in fact, the actual Grade A contour falls short of Placerville, 
this is simply a ground for waiver of the rule. As to appellant's 
"day in court™ argument, the CATV systems in Buckeye and Booth 
American did not receive consideration of their waiver petitions 
while they were in violation of the rules. What the Commission 
aid in Buckeye was to refuse to act on the waiver petition. See 
3 F.C.C.2d at 804. The other issues referred to by the Court did 
not concern this question. 
Appellant alleges that it had only 25 days advance notice 


of the show cause hearing whereas Section 312(c) of the Act requires 


30 days notice. The short answer to this contention is that appellant 


has simply counted the days from the wrong date. The statute states 
that the hearing date must be no less than thirty days from the 
"receipt” of the show cause order. The certified mail receipts 

show that the show cause order and the simultaneously released order 
designating the time and place of hearing were received by appellant 
on March 1 and February 20, 1967, respectively. The hearing date as 
originally set was April 18, and it was later advanced to April 3. 
Both dates obviously comply with the 30 day requirement. Appellant 
erroneously computes the days from March 8, the date of the order 


moving the hearing date to April 3, This is patently wrong. 
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Appellant complains that it was only given 7 days after 
the conclusion of the hearing within which to file proposed findings 
of fact and conclusions of law. It stated before the Commission 
that the time was too short and that it required the 20 days normally 
provided in Section 1.263 of the Commission's Rules, 47 CFR 1.263. 
However, this was not the normal case. The Commission stated in 
the show cause order (R. 22): 
In the Second Report and Order we indicated that 
we would act expeditiously in the event of a viola- 
tion of Section 74.1107 of the Rules. Since the public 
interest requires that the situation in Placerville be 
resolved as soon as possible, the Commission finds that 
due and timely execution of its functions imperatively 
and unavoidably require that the Examiner certify the 
record in this matter, upon its closing, immediately 
to the Commission for final decision. Expedition also 
requires that the parties file their proposed findings 
of fact and conclusions of law within seven (7) calen- 
dar days after the date the record was closed. 
The Commission reiterated this conclusion in its order denying appel- 
lant's appeal from the hearing examiner's refusal to extend the time 
(R. 180). It was in light of the policy considerations in the 
Second Report and Order that the Commission considered the need 
for expeditious adjudication in this proceeding (2 FACece 2d at 781). 
At the time the show cause order in regard to appellant's operation 
was adopted, the information before the Commission indicated that 
appellant had commenced operation of a CATV system in one of the 
top 100 television markets after February 15, 1966, and was extending 
the signals of certain stations beyond their Grade B contours by 


transmitting such signals to its subscribers without first requesting 


or obtaining Commission permission. Appellant gave no indication 
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that it would voluntarily cease the proscribed operation until 
Commission consent was obtained. The Commission properly concluded 
that it could not permit this case to go through the regular hearing 
process and still accomplish its objective of preventing CATV 
systems carrying distant signals from becoming entrenched before 


taking effective action. This determination was a reasonable 


t 
exercise of the Commissions discretion. 


Finally, appellant alleges that it was somehow error for 
the Commission's Broadcast Bureau to participate in the hearing. 
In a cease and desist proceeding, the burden of proof is on the 
Commission. Thus some arm of the Commission must participate 
a party. It is therefore unnecessary for the appropriate arm t 
file a motion to intervene; it need only note an appearance. 
question of which arm of the Commission is the proper participant 
is simply a matter of internal Commission procedure. One of the 
functions of the Commission's Broadcast Bureau is to participate 
in “hearings involving applications, rule making, and other matters 
which pertain to the radio broadcast services.” Section 0.71(d) 
of the Rules, 47 CFR 0.71(d). As a matter of administrative con- 
venience, the CATV Task Force requests the Broadcast Bureau, which 
has a special hearing division, to represent it (and the Commission) 
at hearings such as the one in this case. This argument appears 


Singularly without merit. 


=i15 - 


CONCLUSION 


For the foregoing reasons, the Commission's action 


should be affirmed. - 


Respectfully submitted, 


EDWIN M. ZIMMERMAN, HENRY GELLER, 
Assistant Attorney General, General Counsel, 


HOWARD E. SHAPIRO, JOHN H. CONLIN, 


Attorney. Associate General Counsel, 


STUART F. FELDSTEIN, 
Counsel. 
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ISSUE PRESENTED* 
1. Whether the Commission's cease and desist proceeding 


was conducted in a fair manner ? 


* This appeal was originally filed in this Court, but was transferred to the | 
Ninth Circuit under circumstances described in the body of this brief. The | 
issue presented has not, therefore, bee previously considered by this Court. 
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JURISDICTIONAL STATEMENT 


The Petition for Review and Notice of Appeal in these consolidated 
cases are directed against the Order of the Federal Communications 
Commission, released March 30, 1968, FCC 67 -388 in Docket No. 17,171 
and also the Commission's Decision released May 16, 1967, FCC 67-571. 
The Order of March 30, 1967, directed the Appellant? to show cause why 
it should not be compelled to discontinue the carriage of certain televi- 
sion signals on its CATV system in Placerville, California. The Deci- 
sion of May 16, 1967, ordered Appellant to cease and desist from carry~ 
ing such signals. 


Jurisdiction to hear the appeal is conferred upon this Court by Sec- 
tion 402(b) and (c) of the Communications Act of 1934, as amended [66 
Stat. 718, 47 U.S.C. 402(b) and (c)]. Jurisdiction to hear the Petition for 
Review is conferred by the Judicial Review Act of 1950 [Act of Decem- 


ber 29, 1950, c. 1189, 64 Stat. 1129, 28 U.S.C. §§ 2342-2349, as amended; 
Section 402(a) of the Communications Act of 1934, as amended; (48 Stat. 
1093, 47 U.S.C. 402(a)]; and Section 10(a) of the Administrative Proce- 
dure Act [60 Stat. 243, 5 U.S.C. 1009(a)]. Venue in this Court is pro- 
vided by Section 3 of the Judicial Review Act [64 Stat. 1130; 28 U.S.C. 
2343]. 


STATEMENT OF THE CASE 


Placerville, California, is a community of approximately 5,000 
persons, situated in the Sierra Nevada Mountains, approximately 40 
miles east of Sacramento, California. Due to the mountainous terrain 
surrounding Placerville, television reception in the community is ex- 


tremely poor. 


: Technically, Appellant, Valley Vision, Inc., is an " Appellant-Petitioner" and 
Appellee, the Federal Communications Commission, is an "Appellee-Respondent". 
However, in order to avoid cumbersome language, Valley Vision, Inc., will be re- 
ferred to in this brief simply as "Appellant", while the FCC will be referred to 


as "Appellee". 
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Accordingly, a Community Antenna Television System (CATV system) 


is needed in order to receive acceptable television pictures.” 


Valley Vision, Inc., is a California corporation originally organized 
by John J. Markovich, the Vice-President of a Fresno Trailer sales com- 
pany; Ronald LaForce, a Modesto attorney; Thornton Snider, a lumber 
dealer; and Robert B. Cooper, a communications engineer. Recognizing 
the need for a cable television system, Valley Vision, Inc., applied to 
the city council of Placerville for a franchise to construct such a system. 
Valley Vision's application was filed on November 9, 1965, and| granted 
November 23, 1965. Application was also made to the Bank of America 
for a $120,000 loan to finance the system. Said application was approved 
on June 22, 1966. | 

On February 15, 1966, the Federal Communications Commission 
issued a press release announcing that it planned to adopt new rules to 
regulate all CATV systems. These rules were not adopted until March 
4, 1966, and not released to the public until March 8, 1966. The rules 
were published in the Federal Register on March 17, 1966, as the 
Second Report and Order in Docket Nos. 14895, 15791, 31 Fed./Reg. 
4540; 6 Pike and Fischer R.R.2d 1717. In the Second Report and 
Order, the Commission for the first time adopted rules to regulate 
CATV systems which receive signals directly off-the-air from tele- 
vision broadcast stations. 


Section 74.1107(a) of the Rules provides that CATV systems con- 


structed after February 15, 1966, and located within the Grade A contour® 


| 
2 Community Antenna Television System can be defined as any facility which, 
in whole or in part, receives directly or indirectly over the air and amplifies or 
otherwise modifies the signals transmitting programs broadcast by one or more 
broadcast stations and distributes such signals by wire or cable to subscribing 
members of the public who pay for such service. | 


3 "Grade A is one of a trio ratings according to the strength of a signal. The 
grades are defined in terms of the level of signal intensity which is required to 
provide an acceptable signal to 90% of the locations for the following percentages 
of time; Principal City Grade — 90%; Grade A — 70%; Grade B — Em. The signal, 
of course, is strongest nearer the point of crigin-‘cs, and becemes progressively 
|  (Cont'd.) 


of any television station located within the top 100 television markets, 
as defined by the American Research Bureau — a private organization 
engaged in the business of producing and selling television market data 


and research surveys concerning television viewing habits — may not 


4 
extend any "distant signal" beyond the Grade B contour of the originat- 


ing station without first obtaining Commission approval after a hearing. 


On March 6, 1966, John J. Markovich — who was the founder and 
most active stockholder of Valley Vision, Inc. — was killed in an airplane 
crash in Japan. The remaining stockholders of Valley Vision, Inc., there- 
after relegated the construction activities of the company to Mr. Cooper— 
who was the company's President and a Director, but not a stockholder. 
Mr. Cooper, believing that the Commission's action in purporting to as- 
sert jurisdiction over CATV was not a lawful exercise of the Commis- 
sion's authority, proceeded with construction and completed the Placer- 
ville system. 


On October 24, 1966, Kelly Broadcasting Company, the owner and 
operator of Television Station KCRA-TV in Sacramento, California, filed 
a complaint (R. 1-7) with the Federal Communications Commission in 
which it contended that Placerville was within the GradeA contours of 
the Sacramento stations, and requested that the Commission issue an 
Order to Show Cause, directing Valley Vision, Inc., to show cause why 
it Should not discontinue the carriage of all television signals except 
those of KCRA-TV and the other Sacramento stations. 

(Cont'd) 

weaker as it is removed further from the point of origination. Intervening obstacles 
such aS mcuntains or other high elevations, poor ground conductivity, or seasonal 
and other, changes in atmespheric conditions can often impair or make impossible 
good television reception. ‘hat area where the signal reception is Grade A is de- 


scribed as being within the Grade A contour." 
Southwestern Cable Co. v. U.S.A. and F.C.C., 378 F.2d 118 (9th Cir. 1967). 


= Section 74.1101(i) of the Commission's Rules defines "distant signal" as the 
signal of a television breadcast station which is extended or received beyond the 
Grade B contour of that station. 


On October 27, 1966, Great Western Broadcasting Company, ili- 
censee of Television Broadcast Station filed a similar request with the 
Commission (R. 8-11). Ina letter dated November 1, 1966, the Commis- 
sion requested Valley Vision to respond to the charges made by Kelly 
and Great Western (R. 15-16). Valley Vision responded to the Commis- 
sion's letter on November 8, 1966, with a direct challenge to the Com- 
mission's authority to regulate CATV (R. 17-19). 


On January 11, 1967, Valley Vision filed a "Petition for Waiver" 
(R. 238-287) asking the Commission to waive its Rules to permit such 


a 
signals to continue to be carried. In its Petition for Waiver, Valley 


Vision showed that Placerville does not actually receive a signal of 
Grade A quality from Sacramento and that if Petitioner were required 
to discontinue all except Sacramento stations, Petitioner's CATV sys- 
tem would likely be ruined financially and would be forced to discontinue 
all service, with the consequent loss of all acceptable television recep- 
tion in the community of Placerville. | 


On February 17, 1967, the Commission released an Order (R. 20- 
24) in which it refused to consider Appellant's request for waiver and, 
instead, directed Petitioner to show cause why it should not be ordered 
to cease and desist from carrying "distant" television signals. On 
March 20, 1967, Appellant timely filed a Petition for Reconsideration 
(R. 48-55) of the aforesaid Order to Show Cause. Said Petition for] Re- 
consideration was Denied by an Order (R. 66) released March 30, 1967. 
The show cause hearing was held on April 6, 7, and 10, 1967,° on an 
"expedited" basis. On May 16, 1967, the Commission released a Decision 
(R. 181-189) which ordered Appellant to cease and desist from the car- 
riage of certain television signals on its CATV system.° | 
S The show cause hearing was initially set to begin on April 18, 1967 (R. 24a). 
However, in.an Order released March 9, 1967 (R. 40), the Chief Hearing Examiner 


accelerated the commencement date of the hearing to April 3, 1967. This action 
was subsequently upheld by the Commission (R. 58). | 


| 

c Valley Vision was ordered to cease and desist from the carriage of Television 
Stations KGO-TV, San Francisco, KTVU, Oakland-San Francisco, KPIX, San 
(Cont'd.) 


On June 15, 1967, Valley Vision filed an appeal from the Commis- 
sion's Decision in this Circuit (Case No. 21,063). In addition, Valley 
Vision filed in the Ninth Circuit a Petition for Review of the Decision, 
(Case No. 21,870 in the Ninth Circuit); and a Petition for Review of the 
Commission's Order to Show Cause Why a Cease and Desist Order 
Should Not Issue (Case No. 21,869). 


Thereafter, Appellant requested dismissal of its Appeal in the 
D.C. Circuit. This Court refused to dismiss the appeal, stating that its 
jurisdiction to review Commission cease and desist orders was exclu- 
sive. However, this Court transferred the case to the Ninth Circuit 
(where it became Number 21,870-A), to avoid "unseemly conflict". 
Valley Vision, Inc. v. F.C.C., 127 U.S.App.D.C. 291, 383 F.2d 218 (1967). 


The case was briefed in the Ninth Circuit on issues dealing with 
the question of whether the venue properly lay in that circuit, whether 
the Commission possessed jurisdiction over CATV, and whether the 
Commission's cease and desist proceedings were conducted in a fair 
manner, and afforded Appellant due process of law. The Ninth Circuit 
held oral argument on the case, but held a decision in abeyance, pending 
a ruling by the United States Supreme Court on the question of the Com- 


mission’s jurisdiction to regulate the CATV industry. Ultimately, the 


Supreme Court upheld the Commission's jurisdiction. United States v. 
Southwestern Cable Co., 392 U.S. 157. The Ninth Circuit then rendered 
a decision, holding that, in light of the Supreme Court's ruling in South- 
westemn, the venue of the instant appeal lies in this (?.e., the D.C.) Cir- 
cuit. The instant appeal has, therefore, been transferred back to this 
Circuit, and it remains for this Circuit to decide the question of the fair- 
ness (or lack thereof) of the Commission's cease and desist proceeding. 


(Cont'd.) 
Francisco , KRON-TV, San Francisco, KQED, San Francisco, KLOC-TV, Modesto, 
and KHSL, Chico, California (R. 187). 


STATUTES AND REGULATIONS INVOLVED 


| 

The relevant portions of the Communications Act of 1934, as 
amended, and the Commission's Rules and Regulations are set forth in 
Appendix A, infra. | 


STATEMENT OF POINTS 


1. Where the Federal Communications Commission ordered Ap- 


pellant, at a hearing, to show cause why Appellant's CATV system should 
not be directed "to cease and desist from extending the signals of tele- 
vision stations beyond their Grade B Contours in violation of Sections 
74.1105 and 74.1107 of the Commission's Rules and Regulations", and 
where Appellant filed a Petition for waiver of said Rules and Regulations, 
demonstrating among other things that its CATV system could have no 


adverse economic effect on the television industry and would not con- 
trovert the basic purposes of the said rules, the Commission erred in 
refusing to admit evidence in support of a waiver at the hearing) held on 
the order to show cause, and in refusing to consider any of the Appel- 
lant's arguments in support of its request for waiver, prior to issuing a 


cease and desist order. 


2. Where the question of whether the Appellant was in violation of 
the Commission's Rules depended upon a determination whether Placer- 
ville, California, is situated within the Grade A Contours of certain tele- 
vision stations in Sacramento, California, and where Appellant's engineer 
submitted expert testimony to show that on the basis of actual measure- 
ments of television field intensity and actual studies of the terrain be- 
tween said stations and Placerville, Placerville does not receive a Grade 
A service from such stations, and where the Commission's staff (Broad- 
cast Bureau) submitted a showing purporting to demonstrate on the basis 
of purely theoretical hypotheses that Placerville is within guch|contours, 
and where the Commission admitted in its Decision the "validity" of Ap- 
pellant's showing, the Commission erred in rejecting and refusing to 


receive in evidence such showing and in relying, instead, upon the inac- 


curate showing submitted by its Broadcast Bureau. 


3. Where the Commission issued its order to show cause on Feb- 
ruary 17, 1967 and immediately thereafter the Chief Hearing Examiner 
issued an order scheduling the hearing for April 18, 1967, and where, 
on March 8, 1967, without warning or explanation the Chief Examiner 
arbitrarily advanced the date of the hearing to April 3, 1967, and where 
the Hearing Examiner refused counsel's request for a postponement of 
the hearing to allow time for the preparation of an adequate case and 
where, following the completion of the hearing, the Examiner refused to 
allow counsel even the minimum time of 20 days guaranteed by the Com- 
mission's Rules for the preparation of proposed findings but directed 
instead that such findings be filed within 7 days, the cease and desist 
proceedings were clearly conducted in an unfair, arbitrary and capricious 
manner ard deprived Appellant of due process of law. 


SUMMARY OF ARGUMENT 


Valley Vision, Inc., the Appellant herein, is the operator of a CATV 
system at Placerville, California. The Federal Communications Com- 
mission has certain rules, applicable to CATV systems located within 
the Grade A contours of television stations situated in the top 100 mar- 
kets, prohibiting such stations from carrying "distant signals" without 
Commission consent. The Commission issued an order to Valley Vision, 
directing it to show cause why it should not be required to discontinue 
the carriage of "distant signals" on its CATV system. A hearing was 
held on the order to show cause, and Valley Vision sought to defend itself 
at such hearing by demonstrating that Placerville is not within the Grade 
A contours of any television station situated in a "top 100" market. How- 
ever, the hearing was held ona so-called "expedited basis"; Appellant 
was not afforded adequate time to prepare its defense nor was it even 
afforded the time specified by the Commission's own rules in which to 


prepare proposed findings of fact and conclusions of law. Furthermore, 
although Appellant offered engineering evidence to conclusively demon- 
strate that Placerville is not within the Grade A contours of television 

stations in a "top 100 market", the Commission arbitrarily and caprici- 


ously refused to receive such evidence, and instead chose to rely on an 
admittedly inaccurate engineering showing introduced by its Broadcast 
Bureau. 


Finally, the Commission"’s summary refusal to consider evidence 
directed to a waiver of the CATV rules was arbitrary, capricious, and 
unreasonable. The order to show cause directed Appellant to show cause 
why it should not be directed to discontinue the carriage of the so-called 
"distant signals". One of the reasons advanced by Appellant why it should 
not be so ordered was that even if the rules were applicable to Appellant, 
the rules should be waived because, among other things, Appellant's 
CATV system was not operating in such a manner as to have any adverse 
economic effect on the television broadcasting industry or to controvert 


the basic objectives of the rules. Appellant should have been allowed to 
make such a showing at the hearing. Yet, not only was Appellant denied 
the right to introduce such evidence at the hearing but, in addition, a 
Petition for Waiver filed by Appellant nearly two years ago still has not 
been the subject of any action or consideration by the Commission. 


ARGUMENT | 
| 


I 


The Commission's Cease and Desist Proceedings Were 
Unfair, Arbitrary, and Deprived Appellant of Due Process: 
of Law 


The proceedings before the Commission began when, on February 
17, 1967, the Commission released an order, directing Appellant to show 
cause why it should not be ordered to cease and desist from carrying 
certain television signals on its CATV system. The "Order to Show 
Cause" alleged that the carriage of these signals by Appellant's CATV 
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system constituted a violation of Sections 74,1105 and 74.1107 of the 


Commission's Rules, which purport to require CATV systems operat- 
ing in the so-called "top 100" market to obtain the consent of the Com- 
mission to such operation. In determining whether a CATV system is 
located within the "top 100" market, the Rules provide that a determina- 
tion shall be made whether the community in which the system is located 
is situated within the "Grade A contours" of a television station situated 
in one of these markets. If the answer to this determination is affirma- 
tive, the Commission considers that the CATV system is located within 


the market for purposes of its Rules. 


The determination whether a particular community is located with- 
in the Grade A contour of a particular television station is essentially 
an engineering matter. Following the issuance of the show cause order, 
Valley Vision engaged a professional consulting engineer, for the purpose 
of taking actual field intensity measurements which, it was believed, 
would show that Placerville was not located within the Grade A contour 
of any commercial television broadcast station, situated in a "top 100" 


market. 


Immediately after the issuance of the show cause order, the Com- 
mission's Chief Hearing Examiner issued an order directing that the 
show cause hearing beheld on April 18, 1967 (R. 24a). Plans were made 
by Appellant, looking towards the taking of the requisite field intensity 
measurements and the preparation of an adequate defense to the "show 
cause" order, prior to the scheduled hearing date. However, on March 
8, 1967, without any warning and without giving any explanation, the Chief 
Hearing Examiner arbitrarily accelerated the hearing and ordered that it 
commence instead on April 3, 1967 (R. 40). Valley Vision appealed the 
Chief Examiner's order to the Full Commission, complaining that it 
would cripple Valley Vision in the presentation of its case (R. 43-47), 
and pointing out further that the 25 days notice of hearing afforded by 
the Chief Examiner's action was less than the 30 days required by the 
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statute.’ The Commission, however, overruled Valley Vision's protest 
and directed that it go to hearing as ordered by the Chief Examiner, 
whether prepared or not (R. 58). | 


- The actual hearing got underway on April 6, the Hearing Exam- 
iner having extended it three days to allow counsel to attend an impor- 
tant broadcasters convention. Although Valley Vision was seriously 
hampered in the presentation of its case by the shortness of time, it 
nevertheless offered evidence, showing that Placerville is not located 
within the Grade A contours of any commercial television station situated 


in a top 100 market (in this case, Sacramento). 


Much pertinent and relevant evidence offered by Valley Vision 
was summarily rejected by the Commission's Hearing Examiner, who 
repeatedly overruled efforts by Valley Vision to present a complete 
case. At the very outset of the proceedings, Valley Vision moved to 
strike the appearance of the Commission's Broadcast Bureau which in- 
tervened and participated in the proceedings as an adversary, even though 
the Commission's Rules do not provide for such intervention (Tr. 2-3). 
Valley Vision complained that it was anomalous for the Commission's 
Broadcast Bureau to appear in the proceedings, especially when the Com- 
mission's CATV Task Force made no such appearance. Valley Vision's 
objections were, however, overruled and the whole proceeding came to 
‘be characterized by frequent and lengthy speeches on the part of the 
Broadcast Bureau and the two participating television stations, objecting 
to Valley Vision's every attempt to defend itself. 


Although Valley Vision had filed a formal written request for waiver 
of the CATV Rules (R. 238-287), the Hearing Examiner refused to hear 
any evidence whatsoever directed to such a waiver, notwithstanding the 
requirement laid down by the United States Supreme Court that the Com- 
mission must hear proper requests for waivers of its Rules. United 
States v. Storer Broadcasting Co., 351 U.S. 192 (1956). In addition, the 


v Cf., Section 312 of the Communications Act. 
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Examiner rejected engineering evidence offered by Valley Vision, 
showing that on the basis of new engineering data just published by 

the Commission in Docket No. 16004, Placerville was not within the 
Grade A contours of the Sacramento stations. And the Examiner re- 
jected all attempts by Valley Vision to show the actual measured loca- 
tion of the Grade A contours of the Sacramento stations, on the appar- 
ent grounds that the Commission did not care where these contours 


were actually located. 


Following the close of the hearing, Valley Vision requested that 
it be afforded 20 days time in which to file proposed findings of fact 
and conclusions of law (R. 425), as provided by the Commission's 
Rules.” Even this fundamental right was, however, denied to Valley 


Vision, and Valley Vision was directed to file proposed findings of fact 
and conclusions of law on an expedited basis within 7 days after the 
conclusion of the hearing. It was manifestly impossible for Valley 
Vision to complete adequate findings and conclusions, digesting a rec- 
ord of 430 pages within 7 days. Accordingly, Valley Vision was forced 
to limit its findings and conclusions to "Skeleton Findings and Conclu- 
sions" (R. 217-226). 


On May 10, 1967, the Commission — with two Commissioners 
dissenting and one Commissioner absent — issued its decision, pur- 
porting to order Valley Vision to cease and desist from the carriage 
of any television signals except the signals of the Sacramento and 
Stockton stations. The decision (R. 181-189) shows that the Commis-~ 
sion arbitrarily and capriciously refused to even consider the merits 


of Valley Vision's request for waiver of its Rules. 


Moreover, the decision shows the Commission distorted and 
stretched its own rules in order to find Valley Vision subject to its 


jurisdiction when, in fact, the Rules themselves exclude from their 


: Section 1.263 of 'the Commission's Rules and Regulations. 
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purview communities such as Placerville, which are not located with- 
in the Grade "A" contour of television stations situated in a "top 100 
market". Thus, although in cases such as this one where the terrain 
conditions are irregular, the Commission's Rules provide for the use 
of at rnate methods of computing locations of the Grade "A" con- 
tour,” the Commission refused to allow Valley Vision to avail itself 
of the alternative coverage prediction methods specified in the Rules. 
Instead, the Commission insisted that the location of the Grade "A" 
contours of the Sacramento television stations be determined by a 
rigid and inflexible engineering procedure which even the Commis- 
sion lefthandedly admits is not really valid where, as here, mountain- 


ous terrain is involved. 


Indeed, the Commission makes the remarkable statement that 


"irrespective of its validity, Valley Vision's engineering showing is 
irrelevant and inadmissible" (R. 185). In other words, while the Com- 
mission conceded that Valley Vision's showing of the locations of the 


Grade "A" contours of the affected television stations was the more 
accurate showing, the Commission nonetheless stubbornly chose to be 
guided by the inaccurate showing submitted by its Broadcast Bureau 
merely because that showing led to the result which the Commission 
desired to reach. No further comment is required to establish the 
total unfairness and bias which characterized the Commission's 
decision. 


0 
This Case Is Wholly Distinguishable From Those 


in Which This Court Has Upheld Commission Cease | 
and Desist Orders Directed Against CATV Systems. | 


This case is wholly distinguishable from such cases as Buckeye 
Cablevision, Inc. v. F.C.C., __U.S.App.D.C.__, 387 F.2d 220 (1967), 


Y Section 73.684(f) of the Commission's Rules. 
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in which this Court has upheld Commission cease and desist orders 
directed against CATV systems. In Buckeye, as well as in the Booth 
American case,.° there was never a serious question whether the 
Appellant was in violation of the rules. Appellant here would be in 
violation of the rules only if the people of Placerville receive a Grade 
A or better signal from the Sacramento stations — the Commission 
having decided, in its wisdom, not to impose hamstringing restrictions 
on CATV systems in places where Grade A service is not received, 
presumably because it understands the need for people in these areas 
to have CATV service. 


To demonstrate whether the Sacramento stations actually place 
a Grade A signal over Placerville requires painstaking engineering 
studies — studies which, in any other case, the Commission would 
have afforded several months to prepare. Because of the "expedited" 
procedure imposed on Valley Vision, Appellant's consulting engineer 
was forced to "throw together" an engineering showing. He flew to 
the West Coast on the spur of the moment, directly after receipt of 
the order of the Chief Hearing Examiner setting back the hearing date; 
took certain field intensity measurements but, in his extreme haste, 
took them incorrectly. When his error was discovered at the hearing, 
he flew to the coast again on an hour's notice and took new measure- 
ments on a Saturday and Sunday, in a desperate effort to have them 
ready for Monday's concluding hearing session. But these measure- 
ments were never admitted in evidence by the Examiner. Nor was 
Valley Vision ever afforded an adequate opportunity to brief the ques- 
tion of the relative rectitude of its engineering showing and the showing 
preferred by the Commission's Broadcast Bureau. 


A still more vital distinction exists, moreover, between the in- 
stant case and such cases as Buckeye. In upholding the Commission 


10 Booth American Co. v. F.C.C., ___U.S.App.D.C.__. 874 F.2d 311 (1967). 
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in Buckeye, this Court held it proper for the Commission Examiner 
to have held the Appellant to the narrow issue of whether it was in 
violation of the rules, observing that "many of the issues Buckeye 
sought to ventilate at the cease and desist hearing were considered 
by the Commission in the Second Report and Order and in its denial 
of Buckeye's request for waiver of the distant-signal rules". Thus, 
this Court correctly pointed out that Buckeye had had its "day in| 
court". Valley Vision has had no such "day in court". Notwithstand- 
ing the Commission's expressed concern for speed, a lengthy Petition 
for Waiver of the Commission's Rules (if the Commission considers 
a waiver to benecessary), filed by Valley Vision on January 11, 1967, 
has lain dormant at the Commission for nearly two years. That Peti- 
one unlike Buckeye's Petition, which was devoted almost entirely 
to challenging jurisdiction — is predicated on an extensive showing 
that Petitioner's CATV system does not and cannot possibly have any 
adverse economic effect on the television stations. . 
qi | 


The Commission Failed To Follow Its Own Rules 


Perhaps the key error committed by the Commission in the pro- 
ceedings below was its failure to follow its own Rules. Having pro- 
vided in Section 74.1107 of its Rules that said Rule would be applicable 

‘only to CATV systems located within the "predicted Grade A contour" 
of television stations situated in a "top 100” market, the Commission 
was under an obligation to hear and consider evidence as to whether 
Placerville was, in fact, situated within such Grade A contours. 


| 
Section 73.684(d) of the Commission's Rules sets out a method 
of predicting the location of a television service contour, predicated 
on a study of the terrain situated within a distance of from 2 to 10 miles 


BE The Petition and its contents were offered in evidence at the hearihg, but 
were rejected. (Tr. 92.) Consequently, it forms a part of the record of this pro- 
ceeding. 
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from the station's antenna. Such methods has the merit of simplic- 


ity, but it can lead to wildly inaccurate results if followed blindly. 
For example, the terrain in the 2 to 10 mile interval may, in some 
instances, be perfectly flat — offering no impediment to the trans- 
mission of the signal — yet there may be a huge mountain situated 
11 miles from the station, which completely blocks the passage of 
the signal beyond that point. 


Recognizing that the oversimplified method of studying only 
the terrain situated near the transmitter will result in serious errors 
in mountainous country, the Commission has wisely provided, in Sec- 
tion 73.684(f) of its Rules, for the use of an alternative prediction 
method in such situations. Section 73.684(f) reads as follows: 


'(f) In cases where the terrain in one or more 
directions from the antenna site departs widely 
from the average elevation of the 2 to 10 mile 
sector, the prediction method may indicate con- 
tour distances that are different from what may 
be expected in practice. For example, a moun- 
tain ridge may indicate the practical limit of serv- 
ice although the prediction method may indicate 
otherwise. In such cases the prediction method 
should be followed, but a supplemental showing 
may be made concerning the contour distances as 
determined by other means. Such supplemental 
showing should describe the procedure employed 
and should include sample calculations. Maps of 
predicted coverage should include both the cover- 
age as predicted by the regular method and as pre- 
dicted by a supplemental method. When measure-~- 
ments of area are required, these should include 
the area obtained by the regular prediction method 
and the area obtained by the supplemental method. 
In directions where the terrain is such that negative 
antenna heights or heights below 100 feet for the 2 
to 10 mile sector are obtained, a supplemental 
showing of expected coverage must be included to- 
gether with a description of the method employed 
in predicting such coverage. In special cases, the 
Commission may require additional information as 
to terrain and coverage." 
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At the hearing, the Broadcast Bureau introduced an engineering 
Exhibit (Bureau Exhibit No. 1, R. 17 3-175), containing a depiction of 
the contours of the Sacramento television stations, based on the gim- 
plified method specified in Section 73.684(d) of the Rules. On the wit- 
ness stand, the Bureau engineer admitted that the terrain between 
Sacramento and Placerville was very mountainous. In answer toja 
question posed by the Examiner, he testified: | 

"It is plain from an ordinary skimming of the 
maps that, as you move from Sacramento or from 
the site towards Placerville, you are going higher 
and higher all the time. And not too far from 
Placerville, near the Nevada border, you have 
tremendous elevations, five to six thousand feet 

. ." (Tr. 132-33). 

Thus, in substance, the Bureau's engineer conceded that the 
terrain between Sacramento and Placerville was appropriate for the 
use of the alternative prediction method. Yet, his exhibit — which 
made no use of the alternative method — was received in evidence 


over Valley Vision's objection (Tr. 145, 153). 


For its part, Valley Vision offered an exhibit, containing a) study 

_ of the entire terrain path between Sacramento and Placerville, and 
showing that the community was "shadowed" by the terrain (Valley 
Vision Exhibit B, R. 120-153). Additionally, Valley Vision offered 
actual measurements of the strength of the signals of the Sacramento 
stations, taken in the field in the Placerville area. The Examiner re- 
ceived the terrain studies, but rejected the measurement data (tr. 
371-372). The final Decision of the Commission chose to ignore both 


the terrain studies and the measurements. Thus, the Commission 


flouted its own rules in order to find Placerville within the Grade A 


contours of the Sacramento stations, and to make the CATV rules ap- 
| 


plicable to Appellant. 
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CONCLUSION 


For the foregoing reasons, the decision below should be re- 


versed, and the cease and desist order issued by the Commission 


should be vacated. 


Respectfully submitted, 


VALLEY VISION, INC. 


By Lauren A. Colby 
lis Attorney 


Colby & Sidicane 
1334 G Street, N.W. 
Washington, D.C. 20005 


APPENDIX A 
COMMUNICATIONS ACT OF 1934 | 


PROCEEDINGS TO ENJOIN, SET ASIDE, ANNUL, OR SUSPEND 
ORDERS OF THE COMMISSION 


ADMINISTRATIVE SANCTIONS 


Section 312. — (a) The Commission may revoke any | station 
license or construction permit — 


(1) for false statements knowingly made either in the ares 
tion or in any statement of fact which may be required pursuant to Sec- 
tion 308; 


(2) because of conditions coming to the attention of the Com- 
mission which would warrant it in refusing to grant a license or permit 


on an original application; | 


(3) for willful or repeated failure to operate eee 
as set forth in the license; 


(4) for willful or repeated violation of, or willful or repeat- 
ed failure to observe, any provision of this Act or any rule or regula- 
tion of the Commission authorized by this Act or by a treaty ratified 
by the United States; 


(5) for violation of or failure to observe any final cease and 
desist order issued by the Commission under this section; or 


(6) for violation of Section 1304, 1343, or 1464 of Title 18 of 
the United States Code. 


(b) Where any person (1) has failed to operate sabatentteity as 
set forth in a license, (2) has violated or failed to observe any of the 
provisions of this Act, or Section 1304, 1343 or 1464 of Title 18 of the 
United States Code, or (3) has violated or failed to observe any rule or 
regulation of the Commission authorized by this Act or by a treaty rat- 
ified by the United States, the Commission may order such person to 
cease and desist from such action. | 

(c) Before revoking a license or permit pursuant to subsection 
(a), or issuing a cease and desist order pursuant to subsection (0), the 
Commission shall sérve upon the licensee, permittee or person in- 
volved an order to show cause why an order of revocation or a cease 
and desist order should not be issued. Any such order to show jcause 
shall contain a statement of the matters with respect to which the 
Commission is inquiring and shall call upon said licensee, permittee 
or person to appear before the Commission at a time and place! stated 
in the order, but in no event less than thirty days after the receipt of 
such order, and give evidence upon the matter specified therein; except 
that where safety of life or property is involved, the Commission may 
provide in the order for a shorter period. If after hearing, or a waiver 
thereof, the Commission determines that an order of revocation or a 
cease and desist order should issue, it shall issue such order, which 
shall include a statement of the findings of the Commission and’ the 
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Section 312. — (a) The Commission may revoke any 'station 
license or construction permit — 


(1) for false statements knowingly made either in the applica- 
tion or in any statement of fact which may be required pursuant to Sec- 
tion 308; 
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(2) because of conditions coming to the attention of the Com- 
mission which would warrant it in refusing to grant a license or permit 
on an original application; 


(3) for willful or repeated failure to operate substantially 
as set forth in the license; 


(4) for willful or repeated violation of, or willful or repeat- 
ed failure to observe, any provision of this Act or any rule or regula- 
tion of the Commission authorized by this Act or by a treaty ratified 
by the United States; 


(5) for violation of or failure to observe any final cease and 
desist order issued by the Commission under this section; or | 


(6) for violation of Section 1304, 1343, or 1464 of Title 18 of 
the United States Code. | 


(b) Where any person (1) has failed to operate substantially as 
set forth in a license, (2) has violated or failed to observe any of the 
provisions of this Act, or Section 1304, 1343 or 1464 of Title 1% of the 
United States Code, or (3) has violated or failed to observe any' rule or 
regulation of the Commission authorized by this Act or by a treaty rat- 
ified by the United States, the Commission may order such person to 
cease and desist from such action. 


(c) Before revoking a license or permit pursuant to subsection 
(a), or issuing a cease and desist order pursuant to subsection |(b), the 
Commission shall sérve upon the licensee, permittee or person in- 
volved an order to show cause why an order of revocation or a |cease 
and desist order should not be issued. Any such order to show cause 
shall contain a statement of the matters with respect to which the 
Commission is inquiring and shall call upon said licensee, permittee 
or person to appear before the Commission at a time and place stated 
in the order, but in no event less than thirty days after the receipt of 
such order, and give evidence upon the matter specified therein, except 
that where safety of life or property is involved, the Commission may 
provide in the order for a shorter period. If after hearing, or a waiver 
thereof, the Commission determines that an order of revocation or a 
cease and desist order should issue, it shall issue such order, which 
shall include a statement of the findings of the Commission and the 
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grounds and reasons therefor, and specify the effective date of the or- 
der, and shall cause the same to be served on said licensee, permittee, 
or person. 


(a) In any case where a hearing is conducted pursuant to the pro- 
visions of this section, both the burden of proceeding with the introduc- 
tion of evidence and the burden of proof shall be upon the Commission. 


(e) The provisions of § 9(b) of the Administrative Procedure Act 
which apply with respect to the institution of any proceeding for the 
revocation of a license or permit shall apply also with respect to the 
institution, under this section, of any proceeding for the issuance of a 
cease and desist order. 

* * * * * 


Section 402. — (a) Any proceeding to enjoin, set aside annul, 
or suspend any order of the Commission under this Act (except those 
appealable under ‘subsection (b) of this section) shall be brought as 
provided by and in the manner prescribed in Public Law 901, Eighty- 
first Congress, approved December 29, 1950. 


(b) Appeals may be taken from decisions and orders of the 
Commission to the United States Court of Appeals for the District of 
Columbia in any of the following cases: 


* * * * * 


(7) By any person upon whom an order to cease and desist 
bas been served under Section 312 of this Act. 


* * * * * 


(c) Such appeal shall be taken by filing a notice of appeal 
with the court within thirty days from the date upon which public no- 
tice is given of the decision or order complained of. Such notice of 
appeal shall contain a concise statement of the nature of the proceed- 
ings as to which the appeal is taken; a concise statement of the rea- 
sons on which the appellant intends to rely, separately stated and num- 
bered: and proof'of service of a true copy of said notice and statement 
upon the Commission. Upon filing of such notice, the court shall have 
jurisdiction of the proceedings and of the questions determined therein 
and shall have power, by order, directed to the Commission or any 
other party to the appeal, to grant such temporary relief.as it may 
deem just “nd proper. Orders granting temporary relief may be either 
affirmative or negative in their scope and applicat’on so as to permit 
either the maintenance of the status quo in the matter in which the ap- 
peal is taken or the restoration of a position or status terminated or 
adversely affected by the order appealed from and shall, unless other- 
wise ordered by the court. be effective pending hearing and determina- 
tion of said appeal and compliance by the Commission with the final 
judgment of the court rendered in said appeal. 


* * * * * 


RULES AND REGULATIONS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


$ 73.684(d) The antenna height to be used with these charts is the height 
of the radiation center of the antenna above the average terrain along 


the radial in question. In determining the average elevation of the 
terrain, the elevations between 2 and 10 miles from the antenna site 

are employed. Profile graphs shall be drawn for 8 radials beginning 

at the antenna site and extending 10 miles therefrom. The radials 
should be drawn for each 45 degrees of azimuth starting with True 
North. At least one radial must include the principal community to be 
served, even though such community may be more than 10 miles from 
the antenna site. However, in the event none of the evenly spaced |ra- 
dials include the principal community to be served and one or more such 
radials are drawn in addition to the 8 evenly spaced radials, such |ad- 
ditional radials shall not be employed in computing the antenna height 
above average terrain. Where the 2 to 10 mile portion of a radial! ex- 
tends in whole or in part over large bodies of water as specified in 
paragraph (e) of this section or extends over foreign territory but the 
Grade B intensity contour encompasses land area within the United 
States beyond the 10 mile portion of the radial, the entire 2 to 10 mile 
portion of the radial shall be included in the computation of antenna 
height above average terrain. However, where the Grade B contour 

does not so encompass United States land area and (1) the entire 2 to 10 
mile portion of the radial extends over large bodies of water or foreign 
territory, such radial shall be completely omitted from the computation 
of antenna height above average terrain, and (2) where a part of the 2 

to 10 mile portion of a radial extends over large bodies of water or over 
foreign territory, only that part of the radial extending from the 2 mile 
sector to the outermost portion of land area within the United States 
covered by the radial shall be employed in the computation of antenna 
height above average terrain. The profile graph for each radial should 
be plotted by contour intervals of from 40 to 100 feet and, where the 
data permits, at least 50 points of elevation (generally uniformly spaced) 
should be used for each radial. In instances of very rugged terrain 
where the use of contour intervals of 100 feet would result in several 
points in a short distance, 200 - or 400-foot contour intervals may be 
used for such distances. On the other hand, where the terrain is|uni- 
form or gently sloping the smallest contour interval indicated onthe 
topographic map (see paragraph (g) of this section) should be used, 
although only relatively few points may be available. The profile graphs 
should indicate the topography accurately for each radial, and the graphs 
should be plotted with the distance in miles as the abscissa and the 
elevation in feet above mean sea level as the ordinate. The profile 
graphs should indicate the source of the topographical data employed. 
The graph should also show the elevation of the center of the radiating 
system. The graph may be plotted either on rectangular coordinate 
paper or on special paper which shows the curvature of the earth. It 

is not necessary to take the curvature of the earth into consideration 

in this procedure, as this factor is taken care of in the charts showing 
signal intensities. The average elevation of the 8-mile distance be- 
tween 2 and 10 miles from the antenna site should then be determined 
from the profile graph for each radial. This may be obtained byjaver- 
aging a large number of equally spaced points, by using a planimeter, 

or by obtaining the median elevation (that exceeded for 50 per cent of 
the distance) in sectors and averaging those values. 


* * * * 
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(f) In cases where the terrain in one or more directions from 
the antenna site departs widely from the average elevation of the 2 to 
10 mile sector, the prediction method may indicate contour distances 
that are different from what may be expected in practice. For example, 
a mountain ridge may indicate the practical limit of service although 
the prediction method may indicate otherwise. In such cases the pre- 
diction method should be followed, but a supplemental showing may be 
made concerning the contour distances as determined by other means. 
Such supplemental showing should describe the procedure employed 
and should include sample calculations. Maps of predicted coverage 
should include both the coverage as predicted by the regular method 
and as predicted by a supplemental method. When measurements of 
area are required, these should include the area obtained by the regu- 
lar prediction method and the area obtained by the supplemental meth- 
od. In directions where the terrain ig such that negative antenna heights 
or heights below 100 feet for the 2 to 10 mile sector are obtained, a 
supplemental showing of expected coverage must be included together 
with a description of the method employed in predicting such coverage. 
In special cases, the Commission may require additional information 
as to terrain and coverage. 


* * * * * 


§ 74,1105 Notification prior to the commencement of new 
service. — (a)| No CATV system shall commence operations in 4a com- 
munity or commence supplying to its subscribers the signal of any 
television broadcast station carried beyond the Grade B contour of the 


station, unless the system has given prior notice of the proposed new 
service to the licensee or permittee of any television broadcast station 
within whose predicted Grade B contour the system operates or will 
operate, and to the licensee or permittee of a 100 watts or higher power 
translator station operating in the community of the system, and has 
furnished a copy of each such notification to the Federal Communica- 
tions Commission, within sixty (60) days after obtaining a franchise or 
entering into 4 lease or other arrangement to use facilities; in any 
event, no CATV system shall commence such operations until thirty 
(30) days after notice has been given. Such notice shall be given by 
existing systems which propose to add new distant signals at least 
thirty (30) days prior to commencing service and by systems which 
propose to extend lines into another community within sixty (60) days 
after obtaining a franchise or entering into a lease or other arrange- 
ment to use facilities or where no new local authorization or contrac- 
tual arrangement is necessary, at least thirty (30) days prior to com- 
mencing service. Where it is proposed to extend the signal of any non- 
commercial educational television station beyond its Grade B contour 
into a community with an unoccupied reserved educational television 
channel assignment under § 73.606 of this chapter, the notice shall also 
be served upon the superintendents of schools in the community and 
county in which the system will operate and the local, area, and state 
educational television agencies, if any. 


(b) The notice shall include the name and address of the system, 
identification of the community to be served, the television signals to 
be distributed, and the estimated time operations will commence. 
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(c) Where a petition with respect to the proposed service is filed 
with the Commission, pursuant to § 74.1109 of this chapter, within 
thirty (30) days after notice, new service which is challenged in the 
petition shall not be commenced until after the Commission's ruling on 
the petition or on the interlocutory question of temporary relief pending 
further procedures; provided, however, that service shall not be com- 
menced in violation of the terms of any specified temporary relief or 
of the provisions of § 74.1107 of this chapter. Where no petition! pur- 
suant to § 74.1109 has been filed within thirty (30) days after notice, 
service may be commenced at any time thereafter, subject, however, 
to the provisions of § 74.1107. 


(a) The provisions of this section do not apply to any signals 
which were being supplied to subscribers in the community of the CATV 
system on March 17, 1966, unless it is proposed to extend lines into 
another community. | 


* * * * * 


§ 1.263 Proposed findings and conclusions. — (a) Each party 
to the proceeding may file proposed findings of fact and conclusions, 
briefs, or memoranda of law: provided, however, that the presiding 
officer may direct any party other than Commission counsel to file 
proposed findings of fact and conclusions, briefs, or memorandd of 
law. Such proposed findings of fact, conclusions, briefs, and memo- 
randa of law shall be filed within 20 days after the record is closed, 
unless additional time is allowed. ' 

* * * * | * 

§ 74.1107 Requirement for showing in evidentiary hearing and 
Commission approval in top 100 television markets; other procedures. ~ 
(a2) No CATV system operating in a community within the predicted 
Grade A contour of a television broadcast station in the 100 largest tel- 
evision markets shall extend the signal of a television broadcast station 
beyond the Grade B contour of that station, except upon a showing 
approved by the Commission that such extension would be consistent 
with the public interest, and specifically the establishment and healthy 
maintenance of television broadcast service in the area. Commission 
approval of a request to extend a signal in the foregoing circumstances 
will be granted where the Commission, after consideration of the re- 
quest and all related materials in a full evidentiary hearing, determines 
that the requisite showing has.been made. The market size shall be 
determined by the rating of the American Research Bureau, on the 


basis of the net weekly circulation for the most recent year. ! 


(b) A request under paragraph (a) of this section shall be filed 
after the CATV system has obtained any necessary franchise for opera- 
tion or has entered into a lease or other arrangement to use facilities 
and shall set forth the name of the community involved, the date on 
which a franchise was obtained, the signal or signals proposed to be 
extended beyond their Grade B contours, the date on which copies of 
the notifications required by § 74.1105 of this chapter were filed with 
the Commission, and the specific reasons why it is urged that such 
extension is consistent with the public interest. Public notice will be 
given of the filing of such a request, and interested parties may file a 
response or statement within thirty (30) daye after such public notice. 
A reply to such response or statement may be filed within a twenty 
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(20) day period thereafter. The Commission shall designate the re- 
quest for an evidentiary hearing on issues to be specified, with the 
burden of proof and the burden of proceeding with the introduction of 
evidence upon the CATV system making the request, unless otherwise 
specified by the Commission as to particular issues. 


(c) No CATV system, located so as to fall outside the provisions 
of paragraph (a) of this section, shall extend the signal of a television 
broadcast station beyond the Grade B contour of that station. where the 
Commission, upon its own motion or pursuant to a petition filed under 
§ 74.1109, determines, after appropriate proceedings, that such exten- 
sion would be inconsistent with the public interest, taking into account 
particularly the establishment and healthy maintenance of television 
broadcast service in the area. 


(ad) The provisions of paragraphs (a) and (b) of this section shall 
not be applicable to any signals which were being supplied by a CATV 
system to its subscribers in a community on February 15, 1966, and 
pursuant to a franchise (where necessary) issued on or before that date: 
provided, however, that any new franchise or amendment of an existing 
franchise after February 15,1966 to operate or extend the operations of 
the CATVsystem inthe same general area or any extension into another 
community does come within the provisions of paragraph (a) and (b) of 
this section: and provided further, that no CATV system located in a 
community inthe 100 largest television markets, which was supplying to 
its subscribers on February 15, 1966,a signal carried beyond its Grade B 
contour, shall extend such service tonew geographical areas within the 
same community where the Commission, upon petition filed under §74.1109 
by a television broadcast station or other interested person located in 
the area and after consideration of the response of the CATV system 
and appropriate proceedings, determines that the public interest, taking 
inte account the considerations set forth in the Second Report and Order 
in Docket Nos. 14895, 15233, and 15971, FCC 66-220, paragraphs 
113-149, would be served by appropriate conditions limiting the geo- 
graphical extension of the system to new areas in the community. The 
Commission may also consider, upon the basis of the pleadings before 
it, whether temporary relief is called for in the public interest, and, 
if so, the nature of such relief; no CATV system coming within the fore- 
going provision shall extend its service to new geographical areas in 
violation of the terms of the specified temporary relief. 


(e) Within 60 days of issuance of a request filed pursuant to para- 
graph (a) of this section, interested parties seeking simultaneous con- 
sideration with such request must file appropriate requests for any 
other CATV system in the same television market. All requests for 
CATV systems in a given market timely filed with respect to the first 
request will be processed and considered simultaneously. Later filed 
requests for the particular market will be subject to chronological 
processing and'may not be considered in the same proceeding as the 
earlier requests. 


* * 
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(i) Distant signal. The term "distant signal" means the signal 
of a television broadcast station which is extended or received beyond 
the Grade B contour of that station. 


* * * * * | 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 21,063 and 22,457 


VALLEY VISION, INC., 
Appellant, 


ve 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee. 


Nos. 22,455 and 22,456 


VALLEY VISION, INC., 
Petitioner, 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION 
‘and UNITED STATES OF AMERICA, 
Respondents. 


ON APPEAL AND PETITION FOR REVIEW OF DECISION | 
AND ORDER OF THE FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE-RESPONDENTS 


STATEMENT OF THE ISSUE PRESENTED 


a ee 
| 


Whether the Commission*s cease and desist proceeding was 
| 


conducted in a fair manner? 


On 


JURISDICTIONAL STATEMENT 

The petitions to review and notice of appeal in the above 
eases were filed pursuant to Sections 402(a) and 402(b) of the 
Communications Act of 1934, as amended, 47 U.S.C. 402(a) and (b), 
by Valley Vision, Inc., from (1) an order of the Commission, released 
March 30, 1967, in which the Commission denied reconsideration of its 
earlier order to show cause, and (2) a decision of the Commission, 
released May 16, 1967, in which the Commission found that petitioner's 
CATV system in Placerville, California, had commenced service without 
giving the notice required by Section 74,1105 of the Commission?s 
rules, 47 CFR 74.1105, and was importing distant signals from 
San Francisco, Modesto, and Chico, California, in vidation of 
Section 74.1107 of the Rules, 4/7 CFR 74.1107, and ordered petitioner 


to cease and desist from such violations. 


COUNTERSTATEMENT OF THE CASE 


Cn oD 


We believe that a counterstatement of the facts is necessary 
in order to provide the Court with a more complete and accurate 
statement of this case than has been supplied by appellant Valley 
Vision. 

Valley Vision is the owner of a community antenna television 


system located at Placerville, California. Placerville, a community 


| 
gat 


of approximately 5,000 persons, is located about 40 miles from 


Sacramento and about 60 miles from Stockton, California. 


Sacramento-Stockton is ranked as the 27th television market. | 


Placerville is within the predicted Grade A contours of three 
i 


to the adoption of the Commission's CATV rules, appellant commenced 
2/ | 
operation of its system. The system serves approximately 500 


Sacramento stations. On September 30, 1966, a date subsequent 


subscribers and carries the following television signals: KCRA-TV, 
KXTV, KOVR, and KVIE, Sacramento, California; KGO-IV, KIW, KPIX, 
KRON-TV, and KQED, San Francisco, California; KLOC-IV, Modesto, 
California; and KHSL, Chico, California (R. 68-69). 
On November 1, 1966, following the receipt of information 
which indicated that appellant was operating its system in violation 


of the Commission's rules, the Commission addressed a letter) of 


inquiry to appellant (R. 15-16). Appellant responded by letter dated 


November 8, 1966 (R. 17-19). It admitted commencing operation 


ee 
]/ The Grade A contour defines the area at the perimeter of 
good picture is received for 90 per cent of the time at the b 
70 per cent of the locations. See Clarksburg Publishing Co. 
Federal Communications Commission, 96 U.S. App. D.C. 211, at 
mn. La, 225 F.2d 511, at 515-516 n. 12 (1955). 

2/ The Second Report and Order in Docket Nos. 14895, 15233, 
15971, 31 F.R, 4540, 2 F.C.C. 2d 725, is the Commission opin 
adopting the CATV rules. It was released on March 8, 1966. 

Commission “grandfathered” CATV systems operating on February 15, 1966, 
the date on which it had given notice that new rules would be adopted. 

. | 


Sat 


without giving the notice required by Section 74.1105 of the 
3 


Commission*s rules, and also admitted carrying the signals of 

uy 
distant television signals on its system, Appellant asserted, 
however, that the Commission did not have jurisdiction to regulate 


its CATV system. 


~ 


Nonetheless, on January 11, 1967, appellant filed a request, 
pursuant to Section 7u..1109 of the Commission*s Rules, for a waiver 
of Section 74.1105 and 74.1107 (a) (R. 238-287). Appellant recited 
that its previous position regarding the Commission*s lack of 
authority over CATV was based upon the advice of Robert B. Cooper, 
President of Valley Vision, Inc. It further stated that Mr. Cooper 
had subsequently been replaced and that the waiver request was filed 
upon the advice of counsel. 

As grounds for a waiver of the rules, appellant claimed 
that off-the-air service in Placerville was unsatisfactory; that its 


CATV system would not have an adverse effect on the existing 


eee 
37 Section 74.1105 requires that notification of intention to commence 
service (or to add a new distant signal) be served on the Commission, 
all licensees and permittees within whose Grade B contour the system 
will operate, and cértain other persons. Service cannot be commenced 
until thirty days after this notice is served. The purpose of this 
rule is to give interested persons an opportunity to lodge with 

the Commission objections or requests for special relief, or for 
licenseesto request carriage and/or nonduplication (see Sections 
74.1103 and 74,1109). 

u/ Section 74.1107 of the Rules states that no CATV shall extend the 
signal of any television station beyond its Grade B service area into 
the Grade A service area of another station located in one of the 

top 100 television markets until such extension is shown in an 
evidentiary hearing before the Commission to be consistent with the 
public interest. 
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Sacramento market or on the development of UHF television in either 


the Sacramento or Stockton television markets; and that any curtail- 


ment of appellant's system would impair its economic viability. Kelly 


Broadcasting Company, licensee of television station KCRA-TV,! Sacra- 


mento, and Great Western Broadcasting Corporation, licensee of Sey 
vision station KXTV, Sacramento, opposed appellant's waiver request. 
On February 17, 1967, the Commission issued an Order to 
Show Cause, directing appellant to show cause why it should not be 
ordered to cease and desist from violating the Commission's rules 
(R. 20-24). In view of the particular circumstances of the case, 
however, [described in paragraph 4 of the Commission's Order 'to Show 
Cause] the Commission departed from its announced policy of refusing 
to act on waiver eee until a CATV system brings itself into 
compliance with the ae and, rather than requiring a thirty day 
cessation of operation before granting relief, permitted appellant 
to carry the local Sacramento-Stockton signals pending further order 
by the Commission. 
Appellant filed a petition for reconsideration of the 


show cause order on March 20, 1967 (R. 48-55). This was denied 


Se 
5/ On December 13, 1968, the Commission released a Notice of Proposed 
Rule Making and Notice of Inquiry in Docket No. 18397, FCC 68-1176, 33 
F.R. 19028. Among the matters dealt with is a proposal to replace the 
Grade A contour standard in Section 74.1107 with a 35 mile zone (to be 
measured from the principal city's main post office). In the interim 
the Commission stated that CATV systems "may request authority to 
commence distant signal operations which would be permissible because 
they fall outside the zones in the attached proposed rules.”| It was 
further stated that such requests would be granted "only if they are 
entirely consistent with the proposed rules." See paragraph|51 of the 
above-cited document. In response to this procedure Valley Vision 
supplemented its waiver petition on December 17, 1968, alleging that 
Placerville is more than 35 miles from Sacramento and therefore that 
relief should be granted. This request is now pending before the 
Commission. 
6/ Section 312 of the Communications Act provides for the issuance 
of cease and desist orders, 47 U.S.C. 312. zl 
I/ See Buckeye Cablevision, Inc., 3 F.C.C. 2d 808, 811 (1966) . 


by Commission order of March 30, 1967 (R. 66). A hearing was held 
on April 6, 7, and 10, 1967. On this latter date the record was 
closed and certified to the Commission for decision. The parties 
then filed proposed findings of fact and conclusions of ta 

Upon consideration of the hearing record and the pleadings 
filed by the parties, the Commission released a Decision on May 16, 
1967, ordering appellant to cease and desist from violating Sections 
74.1105 and 74.1107(a) of the Commission's Rules, 47 CFR 74.1105, 
74.1107(a) (R. 181-189). The Commission found that appellant did 
not, prior to commencing service on September 30, 1966, give the 
notice prescribed by Section 74.1105 to the licensees and permittees 
of the television stations within whose predicted Grade B contours 
it was operating. It found that appellant's CATV system operates 
within the predicted Grade A contour of television stations located 
in the Sacramento-Stockton television market, that this market is 
the 27th largest in the United States, that by bringing the signals 


of television stations from San Francisco, Modesto, and Chico, Cali- 


fornia, into Placerville, appellant was extending these signals 


beyond their Grade B contours, and that appellant had neither requested 
nor obtained Commission approval to extend these signals, in violation 


of Section 74.1107(a) of the Commission's rules. 


Ss 
87 Appellant filed a pleading entitled "Skeleton Proposed Findings 

of Fact and Conclusions of Law" (R. 217-226). Its request for an 
extension of time in which to file its pleading was denied by the 
Hearing Examiner on April 10, 1967. An appeal was taken to the Com- 
mission which affirmed the Examiner's ruling on April 19, 1967 (R. 180). 
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In addition, the Commission rejected appellant's argument 


that its system did not come within the predicted Grade A contour 


of Sacramento television stations KXTV and KOVR. The Commission 


held that appellant's engineering showing was inadmissible and 
| 


irrelevant since only the standard predicted method of contour 
prediction was contemplated by the language of Section 74.1107(a). 
Accordingly, appellant was ordered to cease and desist from operating 


| ‘ 
its CATV system except for the carriage of the four Sacramento tele- 
vision stations. As to these stations, the order was conditioned 
| 
upon appellant's compliance with Section 74.1103 of the Commission's 


rules, 47 CFR 74.1103, for a period of thirty days so that the 
9/ | 


notice provisions of Section 74.1105 could be enforced. 
On May 29, 1967, appellant filed in the United States 
Court of Appeals for the Ninth Circuit petitions to review the 
Commission's Order denying reconsideration of the show cause order 
and the final Commission cease and desist order. Also on this date, 
appellant filed a request for an interlocutory stay of the Commission's 
decision. The Commission (and the United States) filed a TEUES to 
dismiss the petitions to review on June 12, 1967. On June 29, 1967, 
the Ninth Circuit granted appellant's stay request and continued 
the Commission's motion to dismiss until the cases were Near on 
the merits. The Commission's request for reconsideration of| these 


actions was denied on August 1, 1967. These two cases were ¢on- 


solidated by order of the Ninth Circuit on August 9, 1967. 


fn 
9/ The force and effect of this decision was stayed first by appel- 
lant’s appeal and then by the Ninth Circuit's stay order of June 29, 

1967; therefore appellant has never complied with the notice! require- 
ment of Section 74.1105. 


Se 
On June 15, 1967, appellant filed a Notice of Appeal 
from the Commission's cease and desist order in this Court. 


Appellant then moved'to dismiss that appeal on July 19, 1967, on 


the basis of the Ninth Circuit's order of June 29, 1967. This 
\ 


Court did not dismiss the appeal, choosing instead to transfer 
the case sua sponte because an appeal had first been filed in 
the Ninth Circuit. Vallev Vision, Inc. v. F.C.C., 127 U.S. App. 
D.C. 291, 383 F.2d 218 (1967). 

The cases were then briefed and argued inthe Ninth Cir- 
cuit. On August 27, 1968, that Court rendered a decision transferring 
the cases back to this Court. Valley Vision, Inc. v. F,C.C. and 
U.S.A., 399 F.2d 511 (C.A. 9, 1968). The crux of that decision was 
that inasmuch as this proceeding basically involves an appeal from 
a cease and desist order issued under Section 312 of the Communica- 
tions Act, 47 U.S.C. 312, the Court of Appeals for the District of 
Columbia Circuit has exclusive jurisdiction to review the Commis- 
sion's decision under Section 4.02(b) (7) of the Communications Act, 
47 U.S.C. 402(b) (7). The judicial stay of the Commission's order 


was left in effect. 


=< 


ARGUMENT 

NOTHING IN THE COMMISSION'S CONDUCT OF THE CEASE 

AND DESIST PROCEEDING HEREIN WAS UNFAIR TO 

APPELLANT OR DENIED IT DUE PROCESS. 

Between the time this case was briefed in the Ninth Cir- 
cuit and the present, United States v. Southwestern Cable Col, 392 
U.S. 157 (1968), was decided. That case resolved in the Commission's 
favor all of the issues briefed in the Ninth Circuit except the 
question of the fairness cf the Commission's cease and desist pro- 


ceeding. This is the issue which appellant has briefed in this 


Court. Appellant avers that the Commission's conduct of the! cease 


and desist proceeding was “unfair, arbitrary, and deprived appellant 
| 


of due process of law." This sweeping indictment of the Commission's 
action actually consists of several sub-arguments. We will show 


that none of these is meritorious. 


Appellant's chief assertion appears to be that the! Com- 
mission erred in failing to consider its engineering evidence, 
consisting of measurement data, which purportedly shows that) Placer- 
ville is not located within the Grade A contours of any commercial 
television station situated in a top 100 market, in particular, 
Sacramento. Appellant asserts that the acceptance of such a showing 
would mean that its CATV system is not subject to the hearing require- 
ments of the distant signal rule. However, as the Commission's 
opinion thoroughly explains (R. 183-185), Section 74.1107 contem- 


plates use of the "predicted" Grade A contour as its standard. In 
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its Second Report and Order, the Commission explained the reason 
for its selection of the predicted rather than a measured contour, 
stating (2 F.C.C. 2d at 783 n. 63): 


"for clarification . . .[w]e have employed the 
grade A contour of any station since, while stations 
often are'located at different sites or have different 
powers or heights (and thus different A contours) , 
these grade A service areas in the same market have a 
tendency of becoming fairly close to one another over 
a period of time. In any event, we think that this is 
an appropriate criterion since it encompasses the essen- 
+ial area’ upon which new UHF broadcast operations in 
the market would be based, without including the much 
larger areas falling within the grade B contours, as 
has been urged by some in this proceeding. Because 
our effort is to carve out such an essential area upon 
which new UHF development would be vitally based, we 
have employed the predicted grade A contour; use of 
the predicted contour should also have the advantage 
of definiteness and easier administration. In the 
unusual instance where the requirement may be in- 
appropriate, waiver can be sought. . . .” 


The “predicted” Grade A contour is computed by using the method set 
out in Sections 73.'684(c) and (d) of the Commission's Rules, 47 CFR 
73.684(c) and (a), while appellant's proferred showing is a "supple- 
mental showing" as referred to in Section 73.684(£), 47 CFR 73.684(£) . 
As indicated in the just quoted material, it is quite clear that the ; 
Commission intended the former method to be used for purposes of 
Section 74.1107. On this basis, appellant's Placerville CATV system 
is within the Grade A contours of the Sacramento stations and the 
distant signal rule is applicable. If, in fact, appellant can make 


a valid "supplemental showing” that the Sacramento Grade A contours 


do not cover Placerville, this is a relevant factor to be considered 


in the context of a waiver request. 


-ll- 
In the same vein, appellant asserts that the Commission 
erred in refusing, at the time of the hearing on the show aes 
order, to hear any evidence on appellant's waiver request. tt is 
clear, however, that consideration of such evidence has not been 
barred but has simply been deferred until the hearing called |for 
by Section 74.1107. It is well-settled that the Commission has 
wide discretion to control the scope of its proceedings and to 
establish the priorities as to the manner in which its SEES 
will be conducted. Federal cen Commission v. Pottsville 
Broadcasting Co., 309 U.S. 134 (1940); Federal Communications 
Commission v. Taft Schreiber, 381 U.S. 279 (1965). The Commission 
has made a policy judgment, applicable to all systems similarly 
situated, that compliance with the rules must be obtained before 
requests for relief are considered. Buckeve Cablevision, Habe: 
3 F.C.C. 2d 808, 810-811 (1966). The considerations underlying this 
judgment are manifestly reasonable. The Commission found that such 


| 
a course was dictated by requirements of orderly procedure, fairness 
| 


to those systems which comply with the rules, and out of considera- 


. | 

tion for potential subscribers whose service would be substantially 
| 

disrupted if itwas ultimately found that the importation of distant 

signals was contrary to the public interest. Clearly, the Commis- 


sion's judgment involves no abuse of discretion. This Court! has 


squarely so held. Booth American Company v. Federal Communitations 


Commission, U.S. App. D.C. , 374 F.2d 311 (1967); Buckeye 


Cablevision, Ine. v. Federal Commmications Commission, U.S. 


App. D.C. __, 387 F.2d 220 (1967). 


le i— 
Appellant's attempts to distinguish Buckeye and Booth 


American from the instant case are invalid. Appellant states that 


in those cases there was never any serious question as to whether 


the CATV systems were in violation of the rule. But that is the 
case here, too. The rule (Section 74..107) uses the predicted Grade 
A contour, and by that standard appellant clearly violates the rule. 
If,in fact, the actual Grade A contour falls short of Placerville, 
this is simply a ground for waiver of the rule. As to appellant's 
"day in court” argument, the CATV systems in Buckeye and Booth 
American did not receive consideration of their waiver petitions 
while they were in violation of the rules. What the Commission 

did in Buckeye was to refuse to act on the waiver petition. See 

3 F.C.C.2d at 804. The other issues referred to by the Court did 
not concern this question. 

Appellant alleges that it had only 25 days advance notice 
of the show cause hearing whereas Section 312(¢e) of the Act requires 
30 days notice. The short answer to this contention is that appellant 
has simply counted the days from the wrong date. The statute states 
that the hearing date must be no less than thirty days from the 
“receipt” of the show cause order. The certified mail receipts 
show that the show cause order and the simultaneously released order 
designating the time and place of hearing were received by appellant 
on March 1 and February 20, 1967, respectively. The hearing date as 
originally set was April 18, and it was later advanced to April 3. 
Both dates obviously comply with the 30 day requirement. Appellant 
erroneously computes the days from March 8, the date of the order 


moving the hearing date to April 3, This is patently wrong. 


— as} = 


Appellant complains that it was only given 7 days after 


the conclusion of the hearing within which to file proposed findings 


of fact and conclusions of law. It stated before the Commission 


that the time was too short and that it required the 20 days 


normally 


provided in Section 1.263 of the Commission's Rules, 47 CFR 1.263. 


However, this was not the normal case. The Commission stated in 


the show cause order (R. 22): 


In the Second Report and Order we indicated that 


ee eee 


we would act expeditiously in the event of a viola+ 


tion of Section 74.1107 of the Rules. Since the public 
interest requires that the situation in Placerville be 


yesolved as soon as possible, the Commission finds 


| that 


due and timely execution of its functions imperatively 
and unavoidably require that the Examiner certify the 


record in this matter, upon its closing, immediate 
to the Commission for final decision. Expedition 


ly 


also 


requires that the parties file their proposed findings 
of fact and conclusions of law within seven (7) calen- 


dar days after the date the record was closed. 


The Commission reiterated this conclusion in its order denying appel- 


\ 
lant's appeal from the hearing examiner's refusal to extend the time 


(R. 180). It was in light of the policy considerations in t 


e 


Second Report and Order that the Commission considered the need 


for expeditious adjudication in this proceeding (2 F.C.C. 2d 


at 781). 


At the time the show cause order in regard to appellant's operation 


. | 
was adopted, the information before the Commission indicated 


appellant had commenced operation of a CATV system in one of, 


that 


the 


top 100 television markets after February 15, 1966, and was extending 


the signals of certain stations beyond their Grade B contours by 


transmitting such signals to its subscribers without first requesting 


| 
or obtaining Commission permission. Appellant gave no indication 


Sah 
that it would voluntarily cease the proscribed operation until 
Commission consent was obtained. The Commission properly concluded 
that it could not permit this case to go through the regular hearing 
process and still accomplish its objective of preventing CATV 
systems carrying distant signals from becoming entrenched before 
taking effective action. This determination was a reasonable 
exercise of the Commissions discretion. 

Finally, appellant alleges that it was somehow error for 
the Commission's Broadcast Bureau to participate in the hearing. 
In a cease and desist proceeding, the burden of proof is on the 
Commission. Thus some arm of the Commission must participate as 
a party. It is therefore unnecessary for the appropriate arm 
file a motion to intervene; it need only note an appearance. 
question of which arm of the Commission is the proper participant 
is simply a matter of internal Commission procedure. One of the 
funetions of the Commission's Broadcast Bureau is to participate 


in "hearings involving applications, rule making, and other matters 


which pertain to the radio broadcast services.” Section 0.71(d) 


of the Rules, 47 CFR 0.71(d). As a matter of administrative con- 
venience, the CATV Task Force requests the Broadcast Bureau, which 
nas a special hearing division, to represent it (and the Commission) 
at hearings such as! the one in this case. This argument appears 


singularly without merit. 


— iS = 


CONCLUSION 


For the foregoing reasons, the Commission's action 


should be affirmed. - 
Respectfully submitted, 


EDWIN M. ZIMMERMAN, HENRY GELLER, 
Assistant Attorney General, General Counsel, 


HOWARD E. SHAPIRO, JOHN H. CONLIN, 
Attorney. Associate General Counsel, 


STUART F. FELDSTEIN, 
Counsel. 


Department of Justice Federal Communications Commission 
Washington, D. C. 20530 Washington, D. C. 20554 


December 31, 1968. 
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APPENDIX 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


VALLEY VISION, INC., 
Appellant, Case Nos. oe 

Vv. 22,455 
22,456 

FEDERAL COMMUNICATIONS COMMISSION, 
Appellee. ) 


PREHEARING STIPULATION 


I. That Appellant and Appellee agree that the following question 
is presented: | 
Whether the Commission's cease and desist proceeding was 
conducted in a fair manner ? 
Il. That references to the record appearing in the printed briefs 
shall be to the page or pages of the joint appendix. | 


Respectfully submitted, 


/s/ Lauren A. Colby, 
Counsel for Valley Vision, 


/s/ Stuart F. Feldstein, 
Counsel for Federal Communications 
Commission 


November 18, 1968 


Neen eed 


[20] 


[Filed December 5, 1968] 
Before: Bazelon, Chief Judge, in Chambers. 


PREHEARING ORDER 


Counsel for the parties in the above-entitled cases having 
submitted their prehearing stipulation pursuant to Rule 33 of the Federal 
Rules of Appellate Procedure and Rule 19 of the General Rules of this 
Court, and the stipulation having been considered, the stipulation is ap- 
proved, and it is 

ORDERED that the stipulation shall control further proceedings 


in these cases unless modified by further order of this Court. 
FURTHER ORDERED that the parties may on the dates due 
serve and file a typewritten or page proof copy of their briefs, that 
the designation of the record to be included in the appendix of the 
parties shall be served on counsel upon the filing of the briefs in type- 
written form. The printed briefs and appendix of the parties shall be 


served and filed pursuant to Rule 30(c), of the Federal Rules of Ap- 
pellate Procedure and Rule 9(a) of the General Rules of this Court. 


[20] 
FCC 67-173 
Before the 94668 


FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20554 


In the Matter of 


Cease and Desist Order to be directed 

against Valley-Vision, Inc., owner and Docket No. 17171 
operator of a community antenna televi- 

sion system at Placerville, California 


ORDER TO SHOW CAUSE 


By the Commission: Commissioner Bartley concurring in part and 
' dissenting in part and issuing a statement; 
' Commissioner Loevinger dissenting. 


[20] 
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1. The Commission has under consideration the issuance of an 
order to be directed to Valley-Vision, Inc., owner and operator ofa 
twelve channel CATV system at Placerville, California, to show cause 
why it should not be ordered to cease and desist from extending the 
signals of television stations beyond their Grade B contours in viola- 
tion of Sections 74.1105 and 74.1107 of the Commission's Rules and 
Regulations. 

2. The relevant facts are as follows: On October 24, 1966, the 


Commission received letters from Kelly Broadcasting Co., licensee 
of Station KCRA-TV, Sacramento, California, alleging that the Placer- 
ville CATV system had commenced operations without prior notice to 


the appropriate television stations and the Commission as required by 
Section 74.1105 of the Rules; that the CATV system began supplying 
distant signals to its subscribers in Placerville, California (popula- 
tion 4,997 persons), after February 15, 1966, in violation of Section 
74.1107 of the Rules; and that the CATV system was duplicating the 
signals of KCRA-TV as well as those of other Sacramento stations. 
Similar allegations were made in a letter filed by Great Western 
Broadcasting Corp., licensee of Station KXTV, Sacramento, California, 
on October 27, 1966. On November 1, 1966, by letter, Valley-Vision 
was asked about its operation and whether it would voluntarily cease 
any violation of the Commission's Rules. In its reply, filed November 
8, 1966, Valley-Vision acknowledged that it failed to give notice of the 
commencement of its operation, and that it began operation carrying 
the signals of eight television stations beyond their predicted Grade B 
contours after February 15, 1966. On January 11, 1967, Valley-Vision 
filed a "Petition for Waiver and Other Appropriate Relief," in which it 
expressly requests a waiver of Section 74,1107(a) of the Ruks (which 
would imply also a waiver of Section 74.1105 of the Rules); this 
petition was opposed on January 17 by Great Western. According to its 
petition of January 11, Valley-Vision is affording same day program 
exclusivity to Sacramento signals vis-a-vis San Francisco signals. 
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Valley-Vision is providing the following distant signals to its sub- 
scribers in Placerville: 


[21] 
KGO-TV, KTVU, KPIX, KRON-TV, and KOED, all from San Francisco; 
KLOC-TV, Modesto, California; and KHSL-TV, Chico, California. 
Valley-Vision is also supplying to its subscribers the signals of the 
following Sacramento, California Television Broadcast Stations: 
KCRA-TV, KXTV, KOVR, KVIE. The remaining channel is used for 
weather. Sacramento-Stockton, California, is ranked as the 27th 
television market. Placerville is within the predicted Grade A contours 
of three Sacramento stations: KXTV, KGVR and KVIE, but there is no 
other predicted television broadcast service. 

3. On March 8, 1966, the Commission adopted its Second Re- 
port and Order which contains rules for the regulation of all CATV 
systems. Section 74.1107 of the Rules provides that, effective upon 
publication in the Federal Register (March 17, 1966), no CATV system 
commencing operations after February 15, 1966, and located within 
the predicted Grade A contour of a television station in one of the 100 
largest television markets, shall provide service to subscribers which 
would extend the signal of any television station beyond its Grade B 
contour, except upon a showing, made in evidentiary hearing and ap- 
proved by the Commission, that such extension of the signal would be 
consistent with the public interest. Section 74.1105 of the Rules re- 
quires advance notification to affected stations and the Commission 
that a CATV system will commence operations. 

4, Valley-Vision concedes that it is operating in violation of 
the rules but advances the following arguments in support of its waiver 
request: that the corporation's first president was killed March 6, 
1966; that his successor did not believe the Commission has jurisdic- 
tion in this area and therefore did not comply with the rules; that the 
other stockholders were unaware of the violation of the rules and — 
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5 
when they learned of it — obtained the resignation of the successor 
president and directed the filing of the present waiver request; that 
off-the-air service to Placerville is not satisfactory and that, in fact, 
actual Grade A service is not provided to Placerville by the Sacra- 
mento stations; that its CATV system could not have an adverse effect 
on the establishment of UHF service in this area; that continued 
operation of its CATV system could not have an adverse economic ef- 
fect on the existing Sacramento market since it has but 450 subscribers 
with a potential of only 900 subscribers; and that it must be permitted 
to continue its existing service in order to maintain its economic 
viability. Great Western opposes the request as inconsistent with our 
rules, but agrees that eventually — following cessation of operation 
by the CATV system and compliance with Section 74.1105 of the Rules 
— it would not oppose carriage of KLOG-TV or proposed Stockton- 
Sacramento UHF stations. And if the CATV system operates, Section 
74.1103(a) of the Rules could require it to carry the Stockton-Sacra- 
mento VHF stations. | 

5. Valley-Vision's history of accident and inadvertence puts it 
in a unique position. While we do not normally intend to depart from 
our usual requirement that CATV systems be in compliance with our 
rules before seeking waivers, we believe that the special circum- 
stances which | 


[23] 
have led to the present situation deserve some recognition. And 
since it appears that there is little objection to operation of the CATV 
system if it carries only local signals, we think it would be 28 empty 
formalism, injurious alike to the public and the petitioner, were we 
to require a thirty day cessation of operation before granting relief. 
See Back Mountain Telecable, Inc., FCC 67-62, FCC 2d 
Consequently, we will authorize Valley-Vision to carry the signals 
of the local stations pending further order. | 


[23] 
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6. Notwithstanding our desire to ameliorate the present situa- 
tion, we do not feel it appropriate so lightly to waive the top 100 policy 
contained in Section 74.1107 of the Rules. Though Valley-Vision's 
arguments may ultimately be found to justify such a waiver, we do 
not believe that the public interest requires that they be ruled on 
without giving possible adverse parties the opportunity to respond to 
them. Nor can we share Valley-Vision's pessimism regarding the 
possibility of operation without distant signals; since its proof alleges 
that only Channel 3 can be reliable received in much of Placerville, 
it appears that the limited relief we grant it will leave it with a 
valuable service to offer the public. Consequently, we will order 
Valley-Vision to show ‘cause why it should not cease and desist from 
carriage of distant signals. In this way, we leave with Valley-Vision 
the option between compliance: with the rules, which will permit pro- 
cessing of its waiver request in ordinary course, or defense of the 
cease and desist proceeding. But in neither case do we intend to 
deprive subscribers in Placerville of local television signals. Back 
Mountain Telecable, Inc., supra. 

7. In the Second Report and Order we indicated that we would 
act expeditiously in the event of a violation of Section 74.1107 of the 
Rules. Since the public interest requires that the situation in Placer- 
ville be resolved as soon as possible, the Commission finds that due 
and timely execution of its functions imperatively and unavoidably re- 
quire that the Examiner certify the record in this matter, upon its 
closing, immediately to the Commission for final decision. Expedition 
also requires that the parties file their proposed findings of fact and 
conclusions of law within seven (7) calendar days after the date the 
record is closed. 

Accordingly, IT IS ORDERED, This 8th day of February, 1967, 
that Valley-Vision, Inc., IS AUTHORIZED to operate its CATV system 
in Placerville, California, carrying only the following signals: KCRA- 
TV, KXTV, KOVR, KVIE, until further Order in this proceeding. 


2] 
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| 
IT IS FURTHER ORDERED, That pursuant to Sections 312(b) 

and (c) and 409(a) of the Communications Act of 1934, as amended, 

47 U.S.C. 312(b) and (c), and 409(a), Valley-Vision, Inc., IS DIRECTED 

TO SHOW CAUSE why it should not be ordered to cease and desist 

from extending the signals of television stations beyond their Grade 

B contours in violation of Sections 74.1105 and 74.1107 of the Com- 

mission's Rules and Regulations. 


[22] 
IT IS FURTHER ORDERED, That Valley-Vision, Inc., is 
directed to appear and to give evidence with respect to the matters 
described above at a hearing to be held at Washington, D.C., ata 
time and place before an Examiner to be specified by subsequent 
Order, unless the hearing is waived, in which event a written state- 
ment may be submitted. | 
IT IS FURTHER ORDERED, That upon the closing, of the 
record it shall be certified immediately to the Commission for final 
decision, and that the parties hereto shall file proposed findings of 


fact and conclusions of law within seven (7) days after the date the 


record is closed. 

IT IS FURTHER ORDERED, That the Secretary of the Com- 
mission shall send copies of the Order by Certified Mail — Return 
Receipt Requested, to Valley-Vision, Inc. 


FEDERAL COMMUNICATIONS COMMISSION* 

/s/ Ben F. Waple ! 

Secretary 

[Initialed] 
Released: February 17, 1967 
* See attached Statement of Commissioner Bartley concurring in 
part and dissenting in part. 


Remailed: February 24, 1967 


[24] 8 
[24] 
STATEMENT OF COMMISSIONER ROBERT T. BARTLEY 
CONCURRING IN PART AND DISSENTING IN PART 
Assuming arguendo the validity of the CATV rules, I would, in 
the circumstances of the matters here before us, grant full relief as 
requested by the CATV. 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D.C. 20554 


In re Petition of: 


VALLEY VISION, INC. 


For Waiver of Section 74.1107(a) of) CATV 100- 
the Commission's Rules and Other ) 
Appropriate Relief 


To: The Commission 


) 
) 


PETITION FOR WAIVER AND OTHER APPROPRIATE RELIEF 


Pursuant to Section 74.1109 of the Commission's Rules and Regula- 
tions, Valley Vision, Inc. (hereinafter referred to as Petitioner), by 
its attorneys, hereby ‘respectfully requests that the Commission waive 
the provisions of Section 74.1107(a) of its Rules and immediately grant 
Petitioner, without a hearing, permission to carry the following 
"distant signals" on its community antenna television system (CATV) 
in Placerville, California: KGO-TV, Channel 7, San Francisco; KPIX, 
Channel 5, San Francisco; KRON-TV, Channel 4, San Francisco; 
KTVU, Channel 2, Oakland-San Francisco; KQED, Channel 9 (Educa- 
tional), San Franciscb; KHSL-TV, Channel 12, Chico, California; and 
KLOC, Channel 19, Modesto, California. In support thereof, it is 
alleged: 
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I 
STATEMENT OF FACTS | 
Placerville is a community with a population of approximately 
4,997 persons_/ located in the Sierra-Nevada mountain range in 
| 


17 ~ 
— Census taken in August, 1965. 
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California. It is situated approximately 40 miles from Sacramento, 
California, and 60 miles from Stockton, California. 

Although Placerville is theoretically within the predicted Grade 
A contour of Television Stations KOVR, Channel 13, Stockton-Sacra- 
mento; KXTV, Channel 10, Sacramento; and KVIE, Channel 6 (Educa- 
tional), Sacramento; and within the predicted Grade B contour of 
Station KCRA-TV, Channel 3, Sacramento, the fact is that the rugged 


mountainous terrain which surrounds Placerville results in poor off- 


the-air television reception of the commercial stations throughout 


almost all of the area. 
Cognizant of the poor quality of reception available in the area, 
a local TV dealer constructed and operated a CATV system in Placer- 
ville from 1954 to 1961 — when, due to lack of interest on his part, 
service was discontinued. The discontinuance of the CATV system in 
1961 left the public with television reception which — at best + was 
sub-standard. As a result, many people erected expensive antennas 
in tall pine trees, in a vain effort to get even a single channel of 
enjoyable viewing quality. 
The deplorable reception in the area caused 4 area businessmen 


— John J. Markovich, Vice President of a Fresno trailer sales com- 
pany; Ronald La Force, an attorney; Robert Cooper, a communications 
engineer; and Thornton Snider, a local lumber dealer — to band 
together in 1965 in order to find an answer to this problem. On the 


advice of 


| 

2/ ae | 
See Exhibit I, attached. 

| 

| 
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Robert B. Cooper, Jr., who is a recognized expert in the field of 
catv,2/ it was decided that the best solution to the problem of poor 
off-the-air reception would be cable television = 

As a result, Valley Vision, Inc. — a Corporation owned by 
Messrs. Markovich, Cooper, La Force and Snider — filed an ap- 
plication for a franchise with the City of Placerville on November 9, 
1965. The application was approved on November 23, 1965. In order 
to finance the system, the Corporation applied for a loan in the amount 
of $120,000 from the Bank of America in San Francisco on November 
5, 1965. The loan was approved and made available on June 22, 1966. 
Also, an application for a performance bond in the amount of $5,000 
was made on January 6, 1966, and was issued on May 5, 1966. 

While all of this was taking place, there occurred on March 6, 
1966, the tragic and untimely death of John J. Markovich, the Presi- 
dent of Valley Vision, in a plane crash. Asa result, the Vice Presi- 
dent of Valley Vision — Robert B. Cooper ~ assumed control of the 
Corporation and of all operations. At this point it is perhaps best to 
say a few words concerning the philosophies of 


3/ , - - 

“/ Cooper is the President of R. V. Cooper and Associates, a CATV 
consulting firm; and author of a book entitled CATV System Manage- 
ment and Operation, Tab Books, (1966). 


4/ The feasibility of a television translator to furnish service to 
Placerville was investigated. However, it was decided that this ap- 
proach was not practical due to the low power and narrow field which 
translators provide. 


5/ For the corporate structure of Valley Vision, see Exhibit II, 
attached. 
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Mr. Cooper. Similar to many CATV operators, Mr. Cooper — whether 
mistaken or not — is not convinced that the Commission has jurisdiction 


[74] 
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over CATV or that it has any right to interfere with the Cpenation of 
CATV as a private business venture. Therefore, even though tt e 
Commission adopted its CATV Rules on February 15, 1966, which in 
part asserted jurisdiction over CATV, and even though Cooper was 
familiar with the Rules, he still proceeded under the belief that this 
assumption of jurisdiction by the Commission was invalid. Accord- 
ingly, the Corporation signed a joint pole agreement with the local 
telephone company on April 30, 1966 (issued August 23, 1966), and 
commenced construction on August 1, 1966. Service to the first 
subscriber began on September 30, 1966. &/ At present, the system 
is serving approximately 475 homes in Placerville. 
Therefore, when Kelly Broadcasting Co., Licensee of Televi- 
sion Broadcast Station KCRA-TV, filed a complaint against Petitioner 
on October 24, 1966, alleging that Petitioner had failed to comply with 
certain of the Commission's CATV Rules (Sections 74.1103, 1105, and 
1107), which resulted in the Commission's letter dated November 1, 
1966 to Petitioner requesting answers to these charges, Cooper ad- 
vised Valley Vision's attorney to respond to the Commission's letter 
by contesting its jurisdiction over CATV. On November 8, 1966, a 
letter was filed by Petitioner's attorney along these lines. | 


& Petitioner's non-microwave system offers 12 channels to/all of 
its subscribers. For the stations carried on the system, see Exhibit 
III, attached. 
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The remaining stockholders of Valley Vision, having no knowl- 
edge of the workings of the Commission or its CATV Rules and preoc- 
cupied with their other respective businesses, did not learn of possible 
FCC problems until on or about the first of December, 1966, when Ron 
La Force contacted Petitioner's Washington, D. C. counsel. Thasmuch 
as none of them — with the exception of the late John J. CeCe. - 
had any expertise in the CATV field, they had all placed their trust 
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12 
and confidence in Cooper, a recognized authority. Had they been 
familiar with the Commission's CATV Rules, none of the remaining 
stockholders would have permitted Cooper, in view of the substantial 
investment involved, to construct the system in direct violation of the 
Commission's Rules. Indeed, after learning of Cooper's actions, the 
remaining stockholders asked and obtained Cooper's resignation as 
President, Director and General Manager of Valley Vision, and upon 
consultation with their Washington, D. C. attorneys, decided to file 
the instant petition. 


II 


AN IMMEDIATE GRANT OF PETITIONER'S REQUEST 
WITHOUT A HEARING WOULD BE IN THE PUBLIC 
INTEREST AND FULLY CONSISTENT WITH THE 
ESTABLISHMENT AND HEALTHY MAINTENANCE OF 
TELEVISION BROADCAST SERVICE IN THE AREA 


A. The Need for CATV in Placerville 


As is indicated in the attached Exhibit I, even though Placer- 
ville is theoretically within the predicted Grade A contour of the 
three aforesaid Sacramento television stations, the fact is that 
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the rugged mountainous terrain of the area makes off-the-air recep- 
tion of the commercial stations by the residents of Placerville almost 
impossible. Therefore, the advent of CATV in Placerville has been 
long awaited and was warmly welcomed by the people there. Cable 
television has provided to the people of Placerville — for the first 
time — excellent television reception, and has made color television 
possible. Petitioner has an excellent reputation in the area and the 


City of Placerville solidly supports the CATV ayeceme, 


B. A Grant of Petitioner's Request Would Not Retard the 
Future Establishment of Television Service in the Area 


As previously indicated, Placerville is a small community with 


a population of approximately only 5,000 persons. Furthermore, 
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Placerville has no local television or translator station presently 
serving it nor can any be expected in the near future in view of the 
fact that the Commission has not allocated a television channel to 
Placerville in the Fifth Report and order.2/ The only communities 
within a 60 mile radius of Placerville to which the Commission has 
assigned new UHF channels are Sacramento (Channels 15 and 40), 
and Stockton (Channels 31 and 58). | 


7/7 : 
~— See telegram addressed to Lauren A. Colby from the City 


Manager of Placerville and a Petition signed by the subscribers of 
Valley Vision in Exhibit IV, attached. 


o/ 31 Fed. Reg. 2932.6 Pike and Fischer Radio Regulation 2d 1643. 
(1966). | 
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But, in this regard, it should be noted that Sacramento and 
Stockton are respectively 40 and 60 miles from Placerville; that 
Camellia City Telecasters, Inc., the permittee of Channel 40 ih 
Sacramento will just barely put a predicted Grade B contour over 


Placerville; 2/ that Grayson Television, Inc., one of the applicants 


for Channel 15 in Sacramento does not propose any service to Placer- 
ville; 20/ and that the applicant for Channel 58 in Stockton, California 
— Western Television Associates, Inc.'s — predicted Grade B contour 
falls far short of Placerville 22/ | 
Although Hercules Broadcasting Company, another applicant 
for Channel 15 in Sacramento, proposes to place a city grade contour 
over Placerville,22/ in view of the distance from Sacramento|to 
Placerville (40 miles), and the disparate size of the two communities, 
it is obvious that: if Hercules is the successful applicant for Channel 
15, it will have to rely primarily on Sacramento for its audience and 
revenues — not tiny Placerville — in order to survive with an|inde- 
pendent program formate! In any event, Petitioner states that if 


Hercules is the successful applicant for Channel 15, Petitioner will 
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not only carry the channel on its CATV system, but will also protect 
it from same-day program duplication. It is clear, therefore, that a 
grant of Petitioner’s request cannot be 


Ome 
File No. BMPCT-6436. 


10/ pile No. BPCT-3698. 


11/ pile No. BPCT- _, filed December 20, 1966. 


12/ pile No. BPCT-3812. 


13/ Coldwater Cablevision, Inc., FCC 66-569, 7 Pike & Fischer 
Radio Regulation 2d 686. (1966) 
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considered a threat to the future development of UHF in either the 
Sacramento or Stockton markets“! 

Cc. A Grant of Petitioner's Request Will Have No Adverse 

Economic Effect on the Existing Sacramento Market 

Inasmuch as Placerville is within the predicted Grade A contour 
of Station KOVR, Sacramento-Stockton, under the Commission's Rules 
it must be considered part of the Sacramento-Stockton market, which 
is listed as the 27th television market in the country by the American 
Research Bureau. Petitioner submits that its modest system will in 
no way affect the present operation of the VHF stations in that market. 

The latest population figures for Placerville indicate that there 
are 4,997 persons living there. Assuming a conversion factor of 3.0 
persons per household2?/ for El Dorado County — in which Placer- 
ville is located — there are approximately 1,666 households in Placer- 
ville. Since Television Factbook, 1966 Edition, indicates that 93% of 
the homes in El Dorado County have television sets, it is evident that 
approximately 1,550 households in Placerville have television. Peti- 
tioner's CATV system presently serves 450 subscribers, and has a 
maximum potential of approximately 900 subscribers. Taking the 
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maximum number of possible subscribers, the system will serve only 

1% of the 755,3002°/ Tv homes claimed by Station KOVR, and this 


147 - 5 | 
+*/ gee Chenor Communications, Inc., FCC 66-570, 7 Pike and 
Fischer Radio Regulation 2d 691. (1966) 


15/ County and City Data Book, 1962. ! 
i 


16/ melevision Factbook, 1966 Edition, Page 75-b. 
[78] | 
figure is the lowest of all of the commercial stations licensed to 
Sacramento. Therefore, it is obvious that Petitioner's CATV system 
will have — at most — a very insignificant economic impact on the 


| 
present and future Sacramento-Stockton market / 


Ii 


THE PETITION FOR WAIVER SHOULD RECEIVE 
EXPEDITED CONSIDERATION AND PETITIONER'S 
SYSTEM SHOULD BE PERMITTED TO CONTINUE 
OPERATIONS PENDING COMMISSION DISPOSITION 
OF THE INSTANT WAIVER REQUEST 
Petitioner intends and desires to comply with the Commission's 
Rules. In satisfaction of the service requirements of both Sections 
74.1105 and 74.1109 of the Rules, copies of the instant petition are 
being served on all television stations which place a predicted|/Grade 
B or better signal over Placerville, and upon all other interested 
parties. Moreover, Petitioner is and will continue to comply with the 
requirements of 74.1103 of the Rules, which provides, among other 
things, for the protection of all television station, which place a 
predicted Grade B or better signal over the community in which a 
CATV system operates, from same-day program duplication of distant 
stations. | 
In view of the foregoing, it is submitted that the Commission's 
policy announced in Buckeye Cablevision, Inc.,2% and subsequently 
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Ty y In this regard, see Martin County Cable Co., Inc., FCC 66-568, 
@ Pike and Fischer Radio Regulation 3d 682 (1966); and United Trans- 
mission, Inc., FCC 66-729, 8 Pike and Fischer Radio Regulation od 
, where under similar circumstances the Commission waived 
Section 74.1107(a) of its Rules. 


18/ occ 66-455; 7 Pike & Fischer Radio Regulation 2d 423 and 436. 
(1966) 
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followed in Booth American Company 22/ and Telesystems Corp.,20/ 
that the Commission will not pass on requests for waiver while CATV 
systems are operating contrary to the Rules, is clearly not applicable 
here because in none of the foregoing cases did the respective peti- 
tioners make any attempt to comply with the Rules as the instant 
Petitioner is doing. 

Furthermore, total cessation of the carriage of distant signals 
on Petitioner's system pending the disposition of its request for 
waiver would cause it irreparable harm. Petitioner has represented 
to all of its subscribers and potential subscribers that the system 
will provide 12 channels of service. Based on this representation, 
Petitioner has been able to make approximately 475 dead drops and 
sign up an additional 100 for future service. A cessation of the 
carriage of distant signals at the present time would anger and cause 
discomfort to persons who subscribed to the system because of the 
promise of 12 channels and would almost certainly bring about the 


business failure of the system. 


IV 
CONCLUSION 
Petitioner submits that its CATV system is and can continue to 
make an important contribution to the people of Placerville. The 
introduction of CATV to Placerville ". . . has made a significant 


197 FCC 66-625, 7 Pike & Fischer Radio Regulation 2d 713. (1966) 
20/ FCC 66-694, 7 Pike & Fischer Radio Regulation 2d 749. (1966) 
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contribution to meeting the public demand for television service... 


- [80] 


[in an area]... too small in population to support a local station or 
too remote in distance or isolated by terrain to receive regular or 
good off-the-air reception. It has also contributed to meeting the 
public's demand for good reception of multiple choices . . nal/ 
Moreover, since it has been shown that Petitioner's system 

would in no way have an adverse economic impact on either the es- 
tablishment or maintenance of new or existing television stations in 
the Sacramento-Stockton market, it is submitted that no useful pur- 
pose would be served by an evidentiary hearing on Petitioner's re- 
quest for waiver of Section 74.1107(a) of the Rules. 
WHEREFORE, it is respectfully requested that the Commission expedi- 
tiously grant the instant Petition for Waiver and Other Appropriate 
Relief. | 

Respectfully submitted, | 

VALLEY VISION, INC. 

LAUREN A. COLBY 

By /s/ Lauren A. Colby 

and 

By /s/ Gennaro D. Calien 

Its Attorneys 
1334 G Street, N. W. 
Washington, D. C. 20005 


January 11, 1967 


7 : 
21/ second Report and Order in Docket Nos. 14895 et al. FCC 66-220, 
6 Pike & Fischer Radio Regulation 2d 1717, at 1784. (1966) 
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STATE OF CALIFORNIA 
COUNTY OF 


AFFIDAVIT 
I, John B. Markovich, Vice President and Director of Valley 
Vision, Inc., do hereby swear and affirm that I have reviewed the 
foregoing Petition and state that all of the allegations of fact, except 
for those of which official notice may be taken by the Federal Com- 
munications Commission, are of my own personal knowledge and are 
true. 
John B. Markovich* 
Subscribed and sworn to 


before me this day of 
January, 1967. 


Notary Public 
My Commission expires 
* The signed original 'is in the mail from California and will be 


submitted as soon as it arrives at the offices of Valley Vision's 
attorneys. 
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STATE OF CALIFORNIA 
) ss: 
COUNTY OF ) 


AFFIDAVIT 
I, Ronald L. La Force, Secretary-Treasurer and Director of 
Valley Vision, Inc., do hereby swear and affirm that I have reviewed 
the foregoing Petition and state that all of the allegations of fact, 
except for those of which official notice may be taken by the Federal 
Communications Commission, are of my own personal knowledge 
and are true. 


Ronald L. La Force* 


Subscribed and sworn to 
Before methis _ dayof 
January, 1967. 

Notary Public 


My Commission expires . 


* The signed original is in the mail from California and will be 
submitted as soon as it arrives at the offices of Valley Vision's 
attorneys. 
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STATE OF CALIFORNIA 
ss: 
COUNTY OF ) 


AFFIDAVIT 
I, Thornton Snider, Director of Valley Vision, Inc., do hereby 
swear and affirm that I have reviewed the foregoing Petition and 
state that all of the allegations of fact, except for those of which of- 
ficial notice may be taken by the Federal Communications Commis- 
sion, are of my own personal knowledge and are true. 


Thornton Snider* 


Subscribed and sworn to 
before me this day of 
January, 1967. 


Notary Public 
My Commission expires 


* The signed original is in the mail from California and will be 
submitted as soon as it arrives at the offices of Valley Vision!s 
attorneys. 
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CERTIFICATE OF SERVICE 


* * * 
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EXHIBIT I 


[86] 


ENGINEERING REPORT 
Valley Vision, Inc., 
Placerville, California 


January 9, 1967 
E. Harold Munn, Jr. 
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TABLE OF CONTENTS 


Certification of Engineer 
Discussion 


a) Limitation of reception at Placerville, California due to 
terrain along pertinent radials 


b) Limitation of reception at Placerville, California due to 
Valley location of City 


c) No Class A service based upon use of new FCC curves 


Figure 1 - Series of topographical maps with pertinent radials 
from Antenna Farm to Placerville, California 


Figure 2 - 1:250,000 scale topographical map showing radials 
from Antenna Farm, location of educational TV station, 
and proposed locations for competing UHF-TV applicants 


Figure 3 - Overlay sketch showing main topographical features 
in the immediate area of Placerville, California 


January - 1967 
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CERTIFICATION OF ENGINEER 
This report was prepared under the direction of E. Harold Munn, 
Jr., 57 Edison Court, Coldwater, Michigan 49036, whose qualifications 
are a matter of record before the Federal Communications Commis- 
sion. | 
I hereby certify this report to be true and accurate insofar as I 
have knowledge of it. 
/s/ ¥. Harold Munn, Jr. | 


January 9, 1967. 
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DISCUSSION 
This firm has been retained by VALLEY VISION, INC., operator 


of a Community Antenna Television System at Placerville, California. 
We have been instructed to determine the grade of service which will b 


be received from existing VHF stations assigned in the Sacramento- 


Stockton television market in Placerville. We have been requested to 
also determine the potential effect upon establishment of UHF televi- 
sion stations within the same market. 

1. The Sacramento-Stockton, California market is ARB the 
27th, havinga net weekly circulation of 535,500. This market is 
served by the following television stations at the present time: 
City_ Channel Call HAAT ERP _ Site 
Sacramento 3 KCRA-TV 1491' 100Kw NL 38° 14' 48" 


WL121° 29' 59" 
10 KXTV 14901: 309Kw oo" "™" t 


Stockton 13 KOVR 1494' 281 Kw what eve re 


2. The stations listed in Paragraph 1, above, share a common 
antenna site which is located between Sacramento (1960 population 
191,667) and Stockton (1960 population 86321). 
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3. Educational TV station KVIE, Sacramento, California, 
operates on Channel 6 with a power of 89.1 Kw and HAAT of 1020 


from a site which is approximately 6.5 miles southof Placerville. 


KVIE places a principal city grade signal over Placerville. This 
station does not sell time and therefore is not considered a part of 
the commercial television market. 

4. Placerville, California, located in El Dorado County, hada 
1960 population of 4,439. There is no television channel allocated for 
use in Placerville. 

5. 873.606 Table of Assignments of the Commission's Rules 
lists the following UHF television channels available for use in 
Sacramento: 15, 40. In addition, the following UHF channels are 
listed as being available for assignment in Stockton: 31, 58. Two ap- 
plications are now pending for Channel 15 at Sacramento. One, filed 
by the Grayson Broadcasting Co., BPCT-3698, specifies an ERP of 
193 Kw, HAAT of 470 feet, 


[90] 
from a site located at NL 38° 36’ 35"; WL 121° 33' 15". This site is 
just west of the City of Sacramento, and a Grade A signal will not be 
placed over Placerville if the proposal is granted. 

The competing proposal of Hercules Broadcasting Co. specifies 
an ERP of 493 Kw, HAAT of 1120 feet, and a sharing of the site now in 
use by KVIE. This station would place a principal city grade signal 
over Placerville. 

LIMITATION OF RECEPTION AT PLACERVILLE DUE TO TERRAIN 
PROBLEMS 

The predicted coverages from the antenna site shared by the 
three VHF stations now serving the Sacramento-Stockton market are 
based solely on the height above average terrain within ten miles of 


the transmitter/antenna location. This terrain is generally level in 


‘sq 
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character. Coverage computations based upon the first ten miles 
from the antenna, as set forth in §73.684(d) of the Rules would | 
indicate that the Grade-A signals of both KXTV and KOVR would 
include Placerville. However, these computations omit a complete 
radial such as is called for through the principal city"... even 


though such community may be more than 10 miles from the antenna 
site." | 
A family of three radials has been constructed on 7 1/2 minute 
series U. S. G. S. topographical maps, extending from the antenna 
site south of Sacramento through the center and extremes of Placer- 
ville. These are on bearings of 47.75° T., 48.75° T., and 49.75° T. 
These radials have been studied with respect to the practical optical 
limitation imposed upon the Channel 10 and 13 signals by mountains, 
exceeding the radiation center height of the antennae and located between 
the antennae and Placerville, and, in the alternative, computations 
have been made using the composite average radial elevations | 
through Placerville. These studies are in accordance with the provi- 
sions of §73.684(f) of the Commission's Rules. Topographical maps 
used are included as Figure 1 of this report. 
The optical limits of any grade of service from the stations 
sharing the antenna "farm" for VHF service are as follows: | 


RADIAL BEARING LIMIT OF SERVICE 
47.75° T. 42.4 miles 
48.75° T. 41.6 miles 
49.75° T. 42.6 miles 


[91] 


In each case, the limit of service, created by the ridge of 


mountains, falls far short of Placerville. 
As a supplement, the average elevation of the three radials was 
determined by: use of a calibrated polar planimeter. This average 
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elevation was used to establish a height above average terrain for the 
stations, and coverage was then computed using the appropriate graphs 
in §73.699 of the Rules, without regard to the previously-established 
shadowing of Placerville. Distances to the Grade A contours were 
determined to be as follows: 
[Channel 13 Grade A was determined, using 316 Kw ERP 
and radiation center of 1508" AMSL] 
RADIAL BEARING HAAT MILES TO GRADE A 
47.75° T. 969" 46.5 
48.75° T. 937" 45.5 
49.75° T. 913' 45.0 


These contours have been plotted on Figure 2 of this report, and 
demonstrate clearly that even neglecting the optical barrier of the 
mountain ridges extending above the antenna radiation center, Grade 
A service cannot be achieved by the Sacramento VHF stations over 
Placerville due to the terrain between their antenna site and the city. 

It should be noted that no allowance has been made for the fact 
that Placerville, with'a bench mark elevation of more than 1800 feet, 
is substantially above the radiation center of the antennae, and there- 
fore the maximum lobe from the stations would not be directed toward 
Placerville, but a much reduced radiation lobe may be directed, 
depending upon antenna design. 

Analysis of the topography along the radials plotted is included 


in Figure 1 of this report. 


LIMITATION OF RECEPTION AT PLACERVILLE 
DUE TO VALLEY LOCATION OF CITY 


Figure 3 of this report is an overlay-sketch of the City of 
Placerville, showing the principal topographical lines. This is based 
upon Figure I of the map series in Figure 1 of this report, and clearly 
shows that the city generally 
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| 
lies in a valley area. The populated areas of the city are shown in 


detail in the culture of Figure I, and generally range along Hangman's 
Creek and the ravines which feed into the creek bottom. Building is 
largely restricted to valley areas. The city is ringed on the north, 
east, south and southwest by higher ridges, represented generally by 
the 2,000 foot contour line. More than 65% of the area of Placerville, 
as measured by planimeter, containing the largest part of the residen- 
tial areas, lies at an elevation of less than 2,000 feet AMSL. The city 


is shielded from VHF signals originating at the Stockton-Sacramento 


antenna site by intervening ridges as high as 2,280 feet AMSL located 
immediately adjacent to the city. [See topographical analyses in 
Figure 1 of this report]. | 

The entire business district of Placerville is located within the 
1880 foot contour and lies at or below that elevation, and so also is 
completely in the shadow of the ridge. | 

It must be concluded, therefore, that television signals from the 
VHF Stockton-Sacramento site cannot provide service - let alone 
Grade A service - to Placerville, and that computations based jupon 
terrain within 10 miles of the antenna site cannot be held valid for the 


entire path to Placerville. 
| 


NEW FCC PROPAGATION CURVES SUPPORT 
"NO GRADE A SERVICE" AT PLACERVILLE | 


Report No. R-6602 issued by the Chief Engineer of the FCC on 
September 7, 1966, includes proposed new curves for determining the 
location of service contours for television stations. While these new 
curves have not yet been adopted by the Commission, they are 
indicative of the results of intensive studies and should be considered 
in the light of scientific fact, if not adopted Rule. 

Based upon these new curves, and using the HAAT for the first 
ten miles only from the Stockton-Sacramento site, it is noted 'that 
both KXTV and KOVR would fail to place a Grade A signal over 
Placerville. | 
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In summary then, use of §73.684(f) of the Rules shows that by 
both computation and optical limitation there can be no Grade A 
service from Sacramento VHF stations to Placerville; location of 
the city ina deep valley precludes outside TV service; 
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and new data issued by the Commission as the result of a long-term 


study confirms that Grade A service would not be had, even assuming 
level terrain and neglecting the intervening mountains. 

Turning to the matter of UHF television. The Grayson proposal 
will not provide service to Placerville. CATV service is the only 
method by which that station, if granted, can provide a service to 
Placerville. The Hercules proposal, in contrast, will provide 
principal city service over Placerville, though it may be shadowed in 
certain sections of the city. In one case, then, CATV service is re- 
quired for the UHF station to be competitive with existing VHF sta- 
tions which would be carried on the system. Without CATV, the UHF 
station would be at a distinct disadvantage due to its technical inability 
to place a "required coverage" grade of signal into the same area as 
the VHF stations might claim [neglecting optical and real limits]. 

In the case of the other proposal, CATV carriage will eliminate deep 
shadow areas in the lee of mountain ridges. 
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VALLEY VISION, INC. 
P.O. Box 4079 
Modesto, California 


Corporate Structure in 1965 Prior to the Issuance of Stoc! 
1. John J. Markovich—President and Director. 
2. Robert B. Cooper, Jr.—Vice President and Director. 
3.. Ronald La Force--Secretary-Treasurer and Director. 
4, Thornton Snider—Director. 
Present Corporate Structure. 
1. John B. Markovich—Vice President, Director and 10% stock- 
holder. | 
Ronald La Force—Secretary-Treasurer, Director and 20% 
stockholder. | 
Thornton Snider—Director and 20% stockholder. 
Craig Markovich—minor son of the late John J. Markovich— 
30% stockholder. His stock is voted by John B. Markovich, 
the administrator of the estate of John J. Markovich. 
Robert B. Cooper, Jr.—owns 5% of the stock of Valley 


Vision, Inc. 
At the present time, no one has been elected President in place’ of 
Robert B. Cooper, Jr. who resigned as President and Director. | 
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EXHIBIT mm 


PETITIONER NOW PROVIDES THE FOLLOWING | 
SERVICE ON ITS CATV SYSTEM 


Station KCRA-TV, Channel 3, Sacramento, California. 
Station KVIE, Channel 6 (Educational), Sacramento, California. 
Station KXTV, Channel 10, Sacramento, California. | 
Station KOVR, Channel 13, Sacramento-Stockton, California. 
Station KRON-TV, Channel 4, San Francisco, California. | 


52 
Station KPIX, Channel 5, San Francisco, California. 
Station KGO-TV, Channel 7, San Francisco, California. 
Station KQED, Channel 9 (Educational), San Francisco, California. 
Station KTVU, Channel 2, Oakland-San Francisco, California. 
Station KLOC-TV, Channel 19, UHF, Modesto, California. 
Station KHSL-TV, Channel 12, Chico, California. 
A local weather channel showing weather instruments only. 
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EXHIBIT IV 


WESTERN UNION TELEGRAM 


LLG117 OBO75 1966 Dec 12 PM 418 
O SX B135 LOND PD 2 EXTRA PLACERVILLE CALIF 
12 1202P PST 
LOREN C COLBY ATTORNEY AT LAW 

1334 G ST NW DI7-0236 WASH DC 
AS CITY MANAGER OF PLACERVILLE, CALIFORNIA IT 
IS MY UNDERSTANDING THAT THE FEDERAL COMMUNI- 
CATIONS COMMISSION IS CONSIDERING ACTION AGAINST 
VALLEY-VISION CABLE TELEVISION REGARDING THE 
OPERATION OF THEIR CABLE TELEVISION SYSTEM IN 
PLACERVILLE., OUR COMMUNITY GRANTED A VERY 
TIGHT FRANCHISE TO VALLEY VISION IN NOVEMBER 
OF 1965. THIS FRANCHISE IS COVERED BY A PER- 
FORMANCE BOND WHICH WAS POSTED IN JANUARY 
1966. TELEVISION RECEPTION IN NEARLY ALL OF 
OUR COMMUNITY OF 5,580 PEOPLE IS VERY POOR. 
UNTIL VALLEY-VISION BUILT THIS SYSTEM, MOST 
OF OUR RESIDENTS RECEIVED ONLY CHANNEL 3 
FROM SACRAMENTO AND THIS WAS NOT GOOD. 
SINCE THE CABLE HAS BEEN INSTALLED OUR TOWN 
NOW RECEIVES) EXCELLENT TELEVISION. IN MANY 
AREAS OF TOWN I AM INFORMED 90 PERCENT OF 
THE RESIDENTS 
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O SXB135/2 1966 DEC 12 PM 418 
ARE USING THE CABLE. WITH THE CABLE, COLOR 
TV IS NOW POSSIBLE AND I AM TOLD COLOR TV 
SET SALES ARE UP CONSIDERABLY. VALLEY- VISION 
HAS AN EXCELLENT REPUTATION LOCALLY AND THE 
CITY IS SOLIDLY BEHIND THE FIRM. WE RESPECT- 
FULLY ASK THAT BEFORE ANY ACTION IS TAKEN 
TO LESSEN OR DEGRADE THIS SERVICE THAT A 
FULL INVESTIGATION BE MADE LOCALLY HERE IN 
PLACERVILLE. TELEVISION IS IMPORTANT TO 
THIS MOUNTAIN COMMUNITY AND I AM QUITE 
CERTAIN THE CITIZENS WOULD NOT THINK 
KINDLY OF ANY ACTION THAT WOULD DEPRIVE 
THEM OF THIS SERVICE. RESPECTFULLY 

DUANE F WROE CITY MANAGER PLACERVILLE 
CALIFORNIA (85). 


Exhibit IV, Page 2 
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STATEMENT WITH RESPECT TO THE PETITION 
SIGNED BY VALLEY VISION'S SUBSCRIBERS | 


The foregoing Petition did not reach the offices of Valley 
Vision's attorneys in time to be associated with the instant pleading. 
However, as soon as it arrives, the Commission is advised that the 
instant pleading will be supplemented by the addition thereof. | 
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0 FCC 67-474 
oS ] 98640 
Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D.C. 20554 


In the Matter of 


Cease and Desist Order 

to be directed against 

VALLEY- VISION, INC., 

owner and operator of a 

community antenna television system 
at Placerville, California 


DOCKET NO. 17171 


a ee ee 


MEMORANDUM OPINION AND ORDER 
By the Commission: Chairman Hyde absent . 

1. The Commission has before it an Appeal from Adverse 
Ruling of Hearing Examiner, filed April 13, 1967, by Valley- Vision, 
Inc., owner and operator of the respondent CATV herein. In our Or- 
der to Show Cause (FCC 67-173, reieased February 17, 1967) we di- 
rected the filing of proposed findings and conclusions within seven 
(7) calendar days after the record was closed, which closure occurred 
on April 10, 1967. On the last day of hearing, Valley- Vision, Inc., 
sought an extension of the filing period from 7 te 20 days. The Hear- 
ing Examiner held that he had no authority to extend the time set by 
the Commission, and he denied the request, from which ruling this 
appeal is taken. 

2. The Hearing Examiner's ruling was correct, and it is af- 
firmed. As we stated in our show cause order, expedition requires 
that the proposed findings of fact and conclusions of law of the 
parties be filed within seven calendar days, and we fail to find good 


cause for the requested extension. We note that Valley- Vision, Inc., 


timely filed a document styled "Skeleton Proposed Findings of Fact 
and Conclusions of Law," and this document will be considered in 
reaching our decision. Moreover, the other parties timely filed 
their proposed findings and conclusions. 

3. ACCORDINGLY, IT IS ORDERED, This 19th day of April 
1967, that Valley- Vision, Inc.'s appeal IS DENIED and the ruling of 
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the Hearing Examiner IS AFFIRMED; and to the extent that the appeal 
constitutes a petition to the Commission to extend the time for filing 

proposed findings and conclusions it also IS DENIED. 


FEDERAL COMMUNICATIONS COMMISSION 


/s/ Ben F. Waple 
Secretary 


Released: April 20, 1967 
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FCC 67-571 
Before the 99500 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D.C. 20554 


In the Matter of 


Cease and Desist Order 

to be directed against 

VALLEY- VISION, INC. 

owner and operator of a 

community antenna television system 
at Placerville, California 


DOCKET NO, 17171 


SN 


Appearances 
Lauren Colby and Gennaro Caliendo, on behalf of Valley- Vision, 
Inc.; Victor E. Ferrall, Jr., (Koteen and Burt) on behalf of Kelly 
Broadcasting Company (KCRA-TV)!4 William Malone (Covington and 
Burling), on behalf of Great Western Broadcasting Corporation (KXTV); 
Joseph Chachkin, on behalf of the Chief, Broadcast Bureau, Federal 
Communications Commission. 


| 
DECISION 
Adopted May 10, 1967; Released May 16, 1967 
By the Commission: Commissioner Bartley dissenting and issuing 


a statement; Commissioner Loevinger dissent- 
ing; Commissioner Wadsworth absent. | 


1. This proceeding was initiated by an order to show cause, 
FCC 67-173, 6 FCC 2d 879, released February 17, 19672/ ’ directing 
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Valley-Vision, Inc., to show cause why it should not be ordered to 
cease and desist from extending the signals of television stations 
beyond their Grade B contours by means of a community antenna 
television (CATV) system in Placerville, California, in violation of 


T/ On April 7, 1967,!Mr. Ferrall announced his intention to absent 
himself from the remainder of the hearing, but not to withdraw from 
the proceeding, and he left the hearing room. 


2/ A petition for reconsideration of the order te show cause, filed 
by Valley-Vision, Inc., was denied by the Commission (FCC 67-388 , 
released March 30, 1967). 


[182] 
Sections 74.1105 and 74.1107 of the Rules.°/ Because expeditious 


resolution of this matter was deemed essential, we further ordered 
that, immediately upon closing, the record be certified tc the Com- 
mission for final decision and that the parties file their proposed 
findings of fact and conclusions of law within 7 days after the record 
is closed. 

2. Petitions tc intervene, filed by Kelly Broadcasting Com- 
pany, licensee of KCRA-TV, Sacramento, California, and by Great 
California, were granted by Hearing Examiner Isadcre A. Honig.“ 
Prehearing conferences were held cn March 24, 1967, and March 
29, 1967. The evidentiary hearing was held on April 6, 7, and 10, 
1967,— and the record was closed on the latter date. On April 10, 
1967, the matter was certified to the Commission) Proposed 
findings of fact and conclusions were filed by all parties except 
Valley-Vision on April 17, 19672/ On that date, however, Valley- 
Vision filed a document styled "Skeleton Proposed Findings of Fact 
and Conclusions of Law" which we have considered in arriving at 
our decision herein. 

3, The parties to this proceeding have stipulated and we 
find that respondent, Valley-Vision, Inc., is the owner and operator 


of a community antenna television system located at Placerville, 
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37 By our Second Report and Order in Docket Nos. 14895, 15233, and 
15971, 2 FCC 2d 725, released March 8, 1966, we adopted rules govern- 
ing the regulation of all CATV systems. Petitions for reconsideration 
of the Second Report and Order were disposed of in a Memorandum 
Opinion and Order, 6 FCC 2d 309, released January 19, 1967. | 


4/ FCC 67M-463 and FCC 67M-464, both released March 22, 1967. 


5/ A petition by Valley-Vision to review and set aside an order of 
the Chief Hearing Examiner which provided that the hearing should 
commence on April 3, 1967, instead of April 18, 1967 (FCC 67M-385, 
released March 9, 1967), the date specified by a prior order (FCC 
67M-288, released February 17, 1967), was denied by the Commis- 
sion (FCC 67-346, released March 23, 1967). 


6/ FCC 67M-582, released April 11, 1967. 


7/ Valley-Vision had requested the Hearing Examiner on April 10, 
1967, to grant an extension of time within which to file the pleading, 
but the request was denied. An appeal was taken by Valley- Vision 
and the Commission affirmed the Examiner's ruling on April 19, 
1967 (FCC 67-474). 


[183] | 
California, and that the aforesaid facility is a community antenna 
television system as defined in Section 74.1101(a). The parties have 
further stipulated and we find: | 

(a) that Valley-Vision commenced service to its 
subscribers on September 30, 1966, that it has 
continued such service to date, and that the 

CATV system serves approximately 420 sub- 

scribers 

that Valley-Vision delivers to its subscribers 

the signals of television stations KCRA-TV, 

KXTV, KOVR, and KVIE, Sacramento, Cal- 

ifornia; stations KGO-TV, KTVU, KPIX, KRON- 

TV, and KQED, San Francisco, California; 

KLOC-TV, Modesto, California; and KHSL, 

Chico, California; 
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(c) that the Placerville CATV system is located 
beyond the Grade B contours of the television 
stations listed for San Francisco, Modesto 
and Chico; 
that Sacramento-Stockton is ranked by the 
American Research Bureau as the 27th 
largest television market; and 

(e) that on January 11, 1967, approximately four 
months after the commencement of its CATV 
operation in Placerville, Valley-Vision filed 
with the Commission, and served by mail on 
all television stations placing a Grade B or 
better signal over Placerville, a document 
entitled "Petition for Waiver and Other Ap- 
propriate Relief”; and that no other notice 
was given to the aforesaid stations concern- 
ing the CATV operation. 

4. Section 74.1107 is applicable only where a CATV system 

operates "in a community within the predicted Grade A contour of 


x a television broadcast station in the 100 largest television markets." 


A primary area of controversy in this case js the method of predic- 
tion to be used in determining whether Placerville is within the pre- 


dicted Grade A contour of such a station, Evidence was introduced 
I 


by the Broadcast Bureau to show that the community is within the 
predicted Grade A contours of Sacramento stations KXTV and KVIE 
and is substantially within the predicted Grade A contour of Station 
KOVR. In each instance the location of the predicted Grade A con- 
tour was determined in accordance with the method prescribed by 
Section 73.684(c) and (d) of the Rules, and the Bureau contends that 
for the purposes of Section 74.1107 this is the exclusive method to 

be used in determining the predicted Grade A contour. Valley- Vision 
argues, however, that by 
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[184] | 
reason of terrain conditions in the area the regular prediction method 
does not accurately reflect what may be expected in practice and that 


it is therefore entitled to present and rely upon a contour predicted 
by "a supplemental showing” pursuant to Section 73.684(£), which 


reads, in pertinent part: | 


(f) In cases where the terrain in one or more direc- 

tions from the antenna site departs widely from | 
the average elevation of the 2 to 10 mile sector, 
the prediction method may indicate contour dis- 


tances that are different from what may be ex- 


pected in practice. ... In such cases the pre- 
diction method should be followed, but a supple- 
mental showing may be made concerning the 
contour distances as determined by other means. 
. Maps of predicted coverage should include 
both the coverage as predicted by the regular 
method and as predicted by a supplemental 


Valley-Vision therefore introduced engineering evidence which pur- 
ports to show that Placerville is encompassed by the predicted Grade 
A contour of Station KVIE, a noncommercial educational station, but 
is not within the predicted Grade A contour of either KXTV or KOVR, 
the commercial stations.©/ Valley- Vision contends that Section 
74,1107 has no application to communities within the predicted Grade 
A contour solely of a noncommercial educational station and that its 
CATV system is, consequently, not subject to the hearing require- 
ments of the Rule. Other parties dispute this contention and assert 
further that, even assuming the admissibility of a supplemental show- 


ing, Valley-Vision's engineering procedures do not comport with ac- 
ceptable practice and its measurements are inadequate and defective. 
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5. We do not reach the questions raised concerning the appli- 
cability of Section 74.1107 where a community is located within the 
predicted Grade A contour only of an educational station or the 


8/ Valley-Vision's engineering evidence was introduced as Exhibits 
Band C. As it was subsequently shown that the CATV's measurement 
data, which allegedly confirmed its predictions, had been taken with 
an instrument unsuitable for this purpose, certain pages of Exhibit B 
were withdrawn so that confirmation of its supplementary prediction 
was lacking. Valley-Vision attempted to rectify this deficiency by 
taking and submitting further measurement data. The Examiner re- 
jected the proffered evidence on procedural grounds and it was made 
the subject of an offer of proof. Valley-Vision challenges the ruling 
of the Hearing Examiner, but, in view of our decision herein, it is 
unnecessary to pass on this question. 
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sufficiency and validity of Valley Vision's engineering showing since 


the "predicted Grade A contour" to which reference is made in Sec- 


tion 74.1107 contemplates a contour computed exclusively by the 
regular prediction method specified in Section 73.684(c) and (). 


The purpose in specifying the predicted Grade A contour was to pro- 


vide a clear, definite, and readily available standard for determining 
which communities would be subject to the hearing requirements of 
the Rule. As we stated in the Second Report and Order:2 ".. use 
of the predicted contour should also have the advantage of definite- 
ness and easier administration." “These objectives would be frus= 
community comes within the contemplation of Section 74.1107, 

6. The text of Section 73.684(f) lends further support to our 


view. Therein, provision is made for the determination of contour 


& 


distances by "a supplemental showing" as distinguished from "the 
prediction method,” and it is manifest that the latter phrase relates 
to contours determined by means of the calculations prescribed in 
the Rule. Thus, Section 73.684(£) provides that in certain cases 
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“the prediction method should be followed, but a supplemental show- 
| 
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ing may be made... . " and requires that maps of predicted coverage 
and measurements of area include information based on the "regular 
prediction method” as well as the supplemental method. In fact, when 
used with the definite article ("the"), which indicates its use asia term 
of art, the phrase "predicted contour" has been universally accepted 
as tie contour computed in accordance with the "regular prediction 
method” specified in Section 73.684. 
7. Irrespective of its validity, Valley- Vision's engineering 
showing is irrelevant and inadmissible, and such evidence will not 
be considered in this show cause proceeding. On the basis of the en- 
gineering evidence submitted by the Bureau, we find that Placerville 
is encompassed within the predicted Grade A contours of Sacramento 
television stations KXTV and KVIE, and that a substantial portion of _. 
the community is within the predicted Grade A contour of KOVR. We 
conclude, therefore, that Valley- Vision's CATV system is subject to 
the provisions of Section 74.1107 of the Rules, that it may not extend 
the signals of a television station beyond the station's Grade B con- 
tour without prior Commission approval, and that, by doing so, Valley- 


Vision is operating in violation of the provisions of said Rule. | 
| 


9/ 3 FCC 2d 725, at 783, footnote 63. 


| 

| 
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8. Valley-Vision's contention that the petition for waiver, filed 


on January 11, 1967 (par. 4(e), supra)20/ constituted substantial com- 
pliance with the notice requirements of Section 74.1105 must be re- 
jected. Without passing upon other contentions, advanced by. the parties, 
we shall confine our ruling to the facts that the rule in question re- 
quires notice 30 days before beginning operation, that operation began 
on September 30, 1966, and the subject petition upon which reliance 

is placed was not filed or served until January 11, 1967. Hence, it 


[186] 
62 

is clear that the operation is in violation of the notice requirements 
of Section 74.1105 of the Rules and we so find and conclude. 

: 9. In summary, the record in this proceeding establishes: 
(a) that Valley- Vision owns and operates a CATV system, as defined 
ly Section 74.1101(a) of the Rules in Placerville, California; (b) that 
Valley-Vision's CATV system operates within the predicted Grade 
A contour of television stations in the Sacramento-Stockton television 
market, which is the 27th largest television market; (c) that the said 
CATV system began operation after February 15, 1966; (d) that 
Valley-Vision is extending the signals of KGO-TV, KTVU, KPIX, 
KRON-TV and KQED, San Francisco, California; KLOC-TV, 
Modesto, California; and KHSL, Chico, California, beyond their 
Grade B contours; (e) that Valley-Vision has neither requested nor 
obtained Commission approval to carry distant television signals on 
its CATV system; and (f) that Valley-Vision did not give notice of 
the commencement of CATV service in the form and manner pre- 
scribed by Section 74.1105 to the licensees and permittees of televi- 
sion stations within whose predicted Grade B contours the CATV sys- 
tem is operating. We therefore conclude that Valley-Vision is oper- 
ating its CATV system in violation of Sections 74.1105 and 74,1107 
of the Commission's Rules. We also conclude for the reasons stated 
herein and in Buckeye Cablevision, Inc., 3 FCC 2d 798 (1966); Mission 
Cable TV, Inc., 4 FCC 2d 236 (1966); and Booth American Company, 
4 FCC 2d 509 (1966), that the public interest requires issuance of an 
order directing Valley-Vision to cease and desist from the unlawful 


operation of its CATV system 


107 Valley-Vision's Exhibit A for identification (the petition for 
waiver) was rejected by the Examiner but he took official notice 
thereof to a limited extent. 


11/ Section 502 of the Communications Act provides as follows: 
"Any person who willfully and knowingly violates 
any rule, regulation, restriction, or condition made 
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or imposed by the Commission under authority of this 
Act, or any rule, regulation, restriction . . . shall, in 
addition to any other penalties provided by law, be 
punished, upon conviction thereof, by a fine of not 
more than $500 for each and every day during which 
such offense occurs.” 
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10. On May 9, 1967, Valley-Vision filed a petition to terminate 
this proceeding. Relying upon the decision of the Court of Appeals 
for the Ninth Circuit in Southwestern Cable Co. v. United States of 
America and Federal Communications Commission, Case No. 21,183, 
decided April 28, 1967, Valley-Vision contends that the Commission 
“possesses no jurisdiction to issue cease and desist orders against 


non-licensees." The matter of our jurisdiction over CATV systems 
has been discussed in our Second Report and Order and in the Memoran- 
dum Opinion and Order denying reconsideration thereof (See footnote 
3). For the reasons therein stated, we believe that we have such ju- 


risdiction and that we may enforce our regulations by cease and de- 
| 


sist orders pursuant to Section 312(b) of the Communications Act, 
The petition to terminate must therefore be denied. | 
11. ACCORDINGLY, IT IS ORDERED: 
(a) That, within two days after the release of this 
Decision and Order, Valley- Vision, Inc., 
CEASE AND DESIST from operation of its 
community antenna television system in 
Placerville, California, except for the car- 
riage of the signals of Sacramento stations 
KCRA-TV, KXTV, KOVR and KVIE upon 
conditionthat the carriage and nonduplica- 
tion requirements of Section 74.1103 are 
followed, until 30 days after notice is given 
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to the licensees of all television broadcast 
stations within whose predicted Grade B 
contours such CATV system operates, and 
a copy of such notice is furnished to the 
Commission as required by Section 74.1105 
of the Rules; and 

That, within two days after the release of 
this Decision and Order, Valley- Vision, 
Inc., CEASE AND DESIST from the oper- 
ation of its community antenna television 
system in Placerville, California, in such 
a way as to extend the signals of any tele- 
vision broadcast station beyond its Grade 
B contour in violation of Section 74.1107 
of the Rules, and specifically to CEASE 
AND DESIST from supplying to its sub- 
seribers the signals of KGO-TV, KTVU, 
KPIX, KRON-TV, KQED, KLOC-TV and 
KHSL; 

Provided, that if Valley-Vision, Inc., noti- 
fies the Commission within two days of 
the release of this Order (exclusive of 
Saturdays, Sundays, or holidays, if any) 
that it intends to seek judicial review, and 
seeks judicial review and judicial stay 
within fourteen days of the date of the 
release of this Order, - 


[188] 
this Order shall be stayed for thirty-five 
days from its date of release or until judi- 


cial determination of the motion for a stay, 
whichever occurs sooner. 
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(c) That the petition to terminate filed by Valley- 
Vision, Inc. on May 9, 1967, IS DENIED. 


FEDERAL COMMUNICATIONS COMMISSION* 
/s/ Ben F. Waple 
Secretary 
*See attached Dissenting Statement of Commissioner Bartley. 
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DISSENTING STATEMENT 
OF 
COMMISSIONER ROBERT T. BARTLEY 
I would grant Valley- Vision's petition to terminate this proceed- 
ing. | 
I believe that in the absence of Congressional action the Com- 
mission did not have authority to assert jurisdiction over CATV and 
that the rules promulgated by the Second Report and Order are invalid. 
Also, the instant proceeding was initiated by an order to show 
cause pursuant to Section 312 of the Communications Act. I believe 
that the show cause order was invalid, see Southwestern Cable Co. v. 


United States of America and Federal Communications Commission, 
Case No. 21,183, decided April 28, 1967. 


